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Secretary =
Interstate Commerce Commission = e

Washington, D. C. L Tl
- Washingtnn, ¢
Re: Recordation of Mortgage of
Railroad Ruling Stock

Dear Sir:

The undersigned, being one of the attorneys for the
City National Bank and Trust Company of Columbus, Ohio,
= hereby files an original and two counterparts of a
< Mortgage of Railroad Rolling Stock and requests that
<£; the mortgage be recorded with the Commission pursuant
to a 49 U.S.C. section 11303(a).
<
<

The names and addresses of parties to the trans--
action are as follows.

South-East Coal Company -y =3
Irving, Kentucky 40336 o o
South-Fast Coal Company e

88 East Broad Street Sl e
Columbus, Ohio 43215 R

Company of Columbus S
100 East Broad Street '
Columbus, Ohio 43215

The City National Bank and Trust = -7

Included in the property covered by the aforesaid
mortgage is railroad rolling stock used or intended for
use in connection with interstate commerce which is owned
by South-East Coal Company at the time of said mortgage or
thereafter acquired by it or its successors.

A check in the amount of $50 in payment of the
recordation fee is enclosed.

Upon recordation, the original"ﬁortgage should be
returned to Leon McCorkle, Jr., Esqg., Vorys, Sater, Seymour
and Pease, 52 East Gay Street, Columbus, Ohio 43215.

Very truly yours,

Y 4oA B/

M. Peter McPherson
MPM/1



Bnterstate Commerce Commission 12/29/78
Washington, B.C. 20423 4

OFFICE OF THE SECRETARY

. Leon McCovkle,dre Esge : ¥
Qurys,Sater,Seymour & Peuse
52 East Gay Strect

Columbus,0hio 43215

Dear
Lobirs

;]The enclosed document(s) was recorded pursuant to the

[

provﬂsions of Section 20(c) of the Interstate Commerce Act,

49 U.S.C. 20(c), on

10/29/76 at  4:15pm >
and assigned recordation number(s) -
| 9976
\‘
SinCerel?;kours,

H.G. Homme, J%\, 5
.
Secretary

Enclosure(s)

SE-30-T
(2/78)



TELEPHONE

VORYS, SATER, SEYMOUR AND PEASE

I 800 M STREET, N. W.
SUITE 800-SOUTH

WASHINGTON, D. C. 20036 G2 EAST GAY STREET

202-296-2929 COLUMBUS, OHIO 43215
CABLE ADDRESS TELEPHONE
VORYSATER S14-464-6400

January 2, 1979

Mrs. Mildred Lee R

Interstate Commerce Commission Py,

Room 1227 - Recordations Filing Room s %, o

12th and Constitution Ave., N.W. 4&?« 4@? (PR

Washington, D.C. 20423 ‘%%> ‘4%"%<f;§%
e, Yo s

Dear Mrs. Lee: Lwﬁg o yQ%

Enclosed is Exhibit A to the Southeast Coal ™,
Company and City National Bank filing of a mortgage‘%b
made on December 29, 1978. As you recall, these
documents are not the mortgage itself but merely
an exhibit. Please attach this exhibit to the filing
made at that time.

I believe this was the manner in which you
wish to have this done.

Best regards,

A I

M. Peter McPherson

MPM/pg
Enclosure
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MORTGAGE QF RAILROAD ROLLING STOCK
(Security Agreement)

SOUTH-EAST COAL COMPANY, a corporation organized
and existing under the laws of the Commonwealth of Kentucky,
located at Irvine (mailing, P.O. Box 332), Kentucky 40336
("Coal Co."), SOUTH-EAST COAL SALES COMPANY, a corporation
organized and existing under the laws of the Commonwealth of
Kentucky, located at 88 East Broad Street, Columbus, Ohio
43215 ("Sales Co."), and THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS ("CNB"), a national banking association
organized and existing under the laws of the United States,
located at and with a mailing address of 100 East Broad
Street, Columbus, Ohio 43215 (CNB also being hereinafter
sometimes referred to as the "Mortgagee"), in consideration
of the mutual covenants and agreements contained herein,

hereby Recite and Agree as follows:

Recitals

1. Ownership of Units

Coal Co. ("Mortgagor" hereunder) is the owner of
692 réilroad hopper cars specifically identified in Schedule
1 hereto, which number and description may be amended from
time to time hereunder by means of the form attached hereto
as Schedule 2 (all of which cars and any other railroad
rolling stock covered hereby, whenever acquired, together

with all replacements, replacement parts, additions, re-



pairs, repair parts, accessions and accessories incorporated
therein and/or affixed thereto, and all special tools and
devices incorporated thereinto, and all replacements and
substitutions thereof are hereinafter referred to collectively
in the plural as the "Units" and in the singular as "Unit").
Some of the Units are secured to CNB under and
pursuant to the terms of a Mortgage of Railroad Rolling
Stock recorded with the Interstate Commerce Commission on
January 27, 1976, under Recordation No. 8194, as subsequently
amended by schedules thereto (the "Prior Mortgage").

2. Agreement to Finance

The Mortgagee has agreed to make one or more
Advancements to Mortgagor and Sales Co. ("Guarantor"), such
Advancements, together with other obligations recited herein,
to be secured by the Units.

The Loan Agreement attached hereto as Exhibit A
and all terms of Sections 2, 5, 6, 7, 8, 9, 10, 12, Schedule
1 and Schedule 2 thereof are hereby incorporated herein and
all terms therein shall have the same meanings herein,
except only as otherwise defined; provided, however, that
whenever the Loan Agreement refers to the Banks or the
Agent, it shall be deemed to refer to the Mortgagee hereunder.
The provisions so incorporated are hereinafter referred to

as the "Loan Agreement."

3. Agreement to Secure Advancements

Mortgagor and Guarantor have agreed to grant and
have granted to Mortgagee security interests in certain

collateral described in paragraph 5 hereto (all called



collectively, including the Units, the "Collateral") to
secure the Obligations, as defined herein, of Mortgagor
to the Mortgagee.

4. Mortgagor's Obligations

Mortgagor's obligations hereunder shall include
the total unpaid amount of the Advancements, together with
any and all existing and future obligations and Indebtedness
(1) under the Loan Agreement, Equipment Security Agreement
and hereunder, and (2) the Loan Agreement, Mortgage of
Railrocad Rolling Stock and attandant documents by and between
the parties hereto and dated December 28, 1978, and (3) the
agreements included in Schedule 1 to the Loan Agreement,
(all such agreements and documents referred to in (1), (2)
and (3) being hereinafter referred to as the "Attendent
Agreements”"), all of whatever kind and whenever created of
Mortgagor to Mortgagee, including interest, whether or not
given pursuant to commitment, direct or indirect, absolute
or contingent, now existing or hereafter arising, all of
which are covered by this Mortgage and are herein collectively

called "the Obligations."

Agreements

5. Mortgage (Security) Interests

To secure payment and performance of the Obliga-
tions, Mortgagor grants to Mortgagee a continuing security
interest in the following, and, if moved, sold, leased or

otherwise disposed of, the proceeds thereof:



Whether now in existence or hereafter

acquired, all of the following: The rail-
road rolling stock specifically identified

in Schedule 1 hereto (to be further identified,
supplemented and added to from time to time);
together with all replacements, replacement
parts, additions, repairs, repair parts,
accessions and accessories incorporated therein
and/or affixed thereto, all special tools and
devices incorporated thereinto or used in
connection therewith; and together with all
products, replacements, additions, substitu-
tions and proceeds (including any claims or
insurance payable by reason of loss or damage
to the collateral) thereof.

6. Inspection, Selection and Delivery of Units

As to each Unit acquired after or not in service
or compliance with Section 8 on the date hereof, Mortgagor
will inspect and carefully select such Unit under the terms
of any agreement affecting the purchase thereof and will
take delivery thereof. By inspecting, selecting and taking
delivery of such Unit, Mortgagor shall and does warrant to
Mortgagee that each delivered Unit is in the conditions,
repair and of a value to be fully suitable for all purposes
hereunder. Mortgagor will transport each such Unit of which

it first takes delivery to its repair shop at Irvine, Kentucky,



for further inspection and repair as necessary to insure
compliance herewith, all at Mortgagor's cost and expense.

7. Repairs, Alterations, Additions, Improvements and

Expenses

Mortgagor warrants that it has, will maintain the
capability to, and will prior to and during use of each Unit
under Section 8 hereof, mark and maintain such marking in
compliance with Schedules 1 and 2, repair such Unit as
necessary to insure compliance herewith and with all applicable
laws, rules and regulations to which reference is made in
Section 8 hereof, and obtain and keep in force from the
Louisville and Nashville Railroad an appropriate certifi-
cate reciting and evidencing such compliance.

During the effectiveness hereof, Mortgagor will
make such repairs, alterations, additions and improvements
as are or may be required from time to time to insure
compliance herewith and with all laws, rules and regulations
to which reference is made in Section 8 hereof. Without'the
prior written consent of Mortgagee, Mortgagor shall make no
other alterations, additions or improvements to any Unit,
unless such may be made without reduction of the value of
that Unit below the amount which it would have been had no
such alteration, addition or improvement been made, and
without impairment to the condition and working order

required hereby.



Mortgagor will keep each Unit in good repair,
condition and working order and will furnish all parts,
mechanisms and devices required to keep each Unit in good
mechanical and working order and in compliance with the laws
to which reference is made in Section 8 hereof. Mortgagee
shall have no responsibility for any cost arising under this
Section or for any expense arising out of or necessary for
the operation and use of the Units, including but not limited
to maintenance, repairs and replacement parts, storage,
tolls, tariffs, fines, registration and insurance fees for
all insurance required hereby.

8. Use and Standards of Use and Repair

Mortgagor will repair, keep in repair and use the
Units in a careful and proper manner and will comply with
and conform to and with all current and future federal,
state, municipal, police and other laws, ordinances and
regulations relating to the possession, use or maintenance
of the Units. Mortgagor will comply and insure compliance
with all rules, interpretations, codes and orders governing
use, hire, condition, repair and all other matters inter-
preted as being applicable to the Units during the effective-
ness hereof by and of the American Association of Railroads
("AAR") and any other organization, association, agency or
governmental authority, including the Interstate Commerce
Commission and the Department of Transportation, which may

during the effectiveness hereof be responsible for or have



authority promulgate such rules, interpretations, codes and
orders. Mortgagor agrees to indemnify and hold Mortgagee
safe and harmless from and against any and all claims,
costs, expenses (including without limitation attorneys'
fees), damages and liabilities claimed, arising from or per-
taining to such laws, ordinances, regulations, rules inter-
pretations, codes and orders.

It is understood that Mortgagor will use the Units
in shipping its c¢oal to various of its customers and that
the Units, for that purpose, will be transported in inter-
state commerce by and upon property of various railroads and
other entities operating in the continental United States
only. Mortgagor will use those of the Units which are hopper
cars, and will make its best effort to require their use by
any such railroads and other entities, only in whole trains
or units thereof of not less than 40 Units each and will not
permit separate use of those Units or use thereof for any
purpose other than the carrying of Mortgagor's coal to its
customers or affiliates.

9. Supplemental Schedules and Identification

In the event of any addition or substitution of
Collateral hereunder, and in compliance with any applicable
requirement of the Loan Agreement, Mortgagor will forthwith
prepare and submit to the Agent, with copies to each of the
Banks, Supplemental Schedules in the form of Schedule 2

hereto. In addition, Mortgagor will affix to each Unit and



maintain throughout the effectiveness hereof, labels, plates

or other markings identifying the Units and Mortgagee's
interest therein, including without limitation the marks and
stencils recited in the Supplemental Schedules. Mortgagor
agrees to join with Mortgagee in the execution of any documents
and to pay all recording costs, fees and taxes associated
therewith which Mortgagee may request to give evidence of
Mortgagee's interest in the Units and Mortgagor agrees that
Mortgagee may give notice of such interest to any and all of
Mortgagor's creditors.

Notwithstanding the use of the Supplemental Schedules
to better identify the Units, it is the intent of the parties
hereto that the Mortgagee's interests attach at the earliest
time permitted by law.

10. Mortgagor's Additional Obligations

With respect to all of the Collateral (except only
to the extent that the provisions of this Section are incon-
sistent with other sections hereof in respect of the Units),
Mortgagor warrants and covenants:

(a) That Mortgagor will keep accurate ana complete
records of the Collateral, separate and distinct from those
of Mortgagor's other property, its disposition and the
proceeds thereof and will permit the Mortgagee and its repre-
sentatives at any time and wherever located to examine and

inspect such records and the Collateral; and



(b) That, except for the security interest granted
hereby and except for prior first and best security interests
granted or assigned to the Mortgagee, Mortgagor is, and as
to the Collateral acquired after the date hereof shall be,
the owner of the Collateral, free and clear of any prior lien,
security interest or encumbrance; that Mortgagor will defend
the Collateral against the claims and demands of all persons
at any time claiming the same or any interest therein; and
that no mortgage, financing statement or agreement is on file
in any public office pertaining to the Collateral, except
in favor of the Mortgagee; and

(c) That without the prior written consent of the
Mortgagee, Mortgagor shall not part with the possession or
control of the Collateral or sell, pledge, mortgage, encumber
or otherwise transfer or dispose of, or attempt to sell,
pledge, mortgage, encumber or otherwise transfer or dispose
of any interest in all or any part of the Collateral and that
the Mortgagee's security interest in the proceeds of the
Collateral, and/or notification of its interest in such
proceeds in financing statements or otherwise, shall not be
construed as modifying this Mortgage or as the Mortgagee's
consent to disposition of the Collateral other than as set
forth herein; and

(d) That Mortgagor will keep the Collateral free
from all claims, liens and legal process of creditors of

Mortgagor; will pay all costs, expenses, fees, taxes and



charges of any kind whatsoever arising by virtue of its
ownership, possession or use of the Collateral, however,
Mortgagor may in good faith contest the validity of any
such charge and Mortgagor shall forthwith notify the Mort-
gagee of any such contest; and

(e) That at the request of the Mortgagee,
Mortgagor will join with the Mortgagee in executing such
documents, including financing statements or amendments
thereto, as the Mortgagee in its discretion may from time to
time deem necessary or desirable in order to comply with
applicable law or to preserve and protect the security
interests provided for hereby; that Mortgagor will pay all
costs and expenses, including recording fees and taxes, of
filing all documents and instruments required and requested
by the Mortgagee hereunder; that in the event that any of the
Collateral is subject to the claim of another security
interest, 1if requested by the Mortgagee at any time prior
to the termination hereof, Mortgagor will obtain at its
expense and deliver to Mortgagee a statement of account or
a list of the Collateral approved or corrected by the person
claiming such other security interest; and that, in order to
perfect and protect purchase money security interests in the
Collateral, the Mortgagee may, and hereby is authorized by
Mortgagor to, give such notice to other creditors of Mort-
gagor as may be necessary under applicable law or deemed

desirable by the Mortgagee; and

-10-



(£) That Mortgagor will indemnify and save harm-
less the Mortgagee, its successors and assigns from any
charge, claim, proceeding, judgment, loss, expense (including
attorneys' fees) or liability which in any manner or from
any cause arises in respect or on account of the repair,
possession, operation or other use of any of the Collateral
and Mortgagor will give the Mortgagee prompt notice of any
event contemplated by this Section and known to it to have
occurred.

11. Insurance

Mortgagor further warrants and covenants that it
will keep and maintain the following insurance on and in
respect of the Collateral and of its business generally:

(a) Comprehensive general liability (compre-

hensive coal mine liability) with coverage limits
of $4 million per occurrence;

(b) Comprehensive general automotive liability
with coverage limits of $4 million per occurrence;

(c) Loss, damage, or destruction coverage on
those of the Units which are locomotives, in amounts
equal to the replacement value thereof;

that such insurance shall name Mortgagor, and the Mortgagee
as insureds thereunder as their respective interests may
appear, shall be placed with a company or companies satis-
factory to the Mortgagee, shall provide that all losses

shall be adjusted with and paid to both Mortgagor and the

-11-



Mortgagee and shall be subject to alteration or cancellation
only after 30 days' prior written notice to Mortgagor and
the Mortgagee; that Mortgagor will deliver to the Mortgagee
certificates or memoranda of such insurance within 20 days
of the date hereof and renewals of such policy or policies
at least 15 days prior to the expiration date(s) thereof,
said renewals to be marked "paid" by the issuing company or
agent; that receipt by the Mortgagee of any information
under this Section shall not be construed as an acceptance
of the adequacy of the insurance required hereby; and, that
any insurance payable by reason of loss or damage to the
Collateral is proceeds hereunder.

12. Loss or Damage

In the event of damage to or loss of any of the
Collateral, with respect to that Collateral, Mortgagor will
place the Collateral in the repair, condition and working
order required hereby or replace the same with like equipment
in the repair, condition and working order which the replaced
Collateral was prior to the damage or loss. If the loss or
damaged Collateral was one or more of the Units, the sub-
stituted Unit(s) will be described in a Supplemental Schedule
to be delivered under the provisions of Section 9 hereof.

All proceeds of insurance payable for any such
damage or loss, and any and all payments for such damage or
loss payable to Mortgagor by any third party (for example, a

railroad) or its insurer, shall be proceeds of the Colla-

-12-



teral and shall be used only for replacement or repair of
the Collateral, except that, if Mortgagor is in default
hereunder, the Mortgagee may, and hereby is authorized by
Mortgagor to, direct any party owing such payment to make
the same to the Mortgagee directly, to be applied against
the Obligations in compliance herewith.

13. Substituted or Additional Collateral

If, by reason of events described in Section 12
hereof, because of default under Section 16, because the
Mortgagee believes that the prospect of payment or per-
formance hereunder or under the Attendant Agreements is
impaired, or for any other reason, the Mortgagee in good
faith desires additional or substitute security hereunder,
Mortgagor shall, upon receipt of notice of such desire
from the Mortgagee, furnish such additional Collateral of
the same or similar type acceptable to the Mortgagee. Such
delivery will be accompanied by all documents required by
the Loan Agreement and hereby for any Advancement and for
any addition of Collateral.

l14. No Assignment

Mortgagor will not sell, assign, sublet, pledge,
hypothecate or otherwise encumber or suffer a lien upon or
against any interest in this Mortgage without the prior
written consent of the Mortgagee. Mortgagee may assign this
Mortgage or any right and title it has hereunder upon written
notice thereof to Mortgagor and such assignment shall be on

terms and conditions not inconsistent herewith.

-13-



15. Opinion of Counsel

Prior to the First Advancement under the Loan
Agreement or the Notes, Mortgagor shall deliver to the
Mortgagee such opinions of Counsel as are required by the
Loan Agreement. Also prior to the First Advancement,
Mortgagor shall deliver to the Mortgagee the favorable
opinion of Counsel (which may make such qualifications and
statements as are permitted by the Loan Agreement), to the
effect that:

(a) This Mortgage has been duly executed by
Mortgagor and constitutes the legal, valid and binding
obligation of Mortgagor, enforceable in accordance herewith;
and

(b) The Guaranty hereof by Sales Co. has been
duly executed and constitutes the legal, valid and binding
obligation of Sales Co., enforceable in accordance with its
terms; and

(c) Neither Mortgagor nor its opining counsel
know of any reason suggesting that any person other than the
Mortgagee may claim a lien, charge or encumbrance upon or
title to any of the Units in Mortgagor's possession, when
occurring and the Mortgagee's lien and security interest
therein is first and best; and

(d) Neither Mortgagor nor its opining counsel
know of any requirement for recording, filing, or depositing

this Mortgage, or any information hereon, other than with

-14~



the Interstate Commerce Commission in compliance with 49
United States Code §11303 and regulations thereunder, which
is necessary to preserve or protect Mortgagee's or its
assignees' title to and interest in the Units; and

(e) Neither Mortgagor nor its opining counsel know
of any requirement for recording, filing or depositing
financing statements, or other documents in the form or forms
to be approved in said opinion, to perfect the Mortgagee's
interests in the Collateral other than the Units except in
such places and with such officers as are specified in said
opinion.

In addition, each delivery to Mortgagee of a Sup-
plemental Schedule hereunder shall be accompanied by an addi-
tional favorable opinion of Counsel with respect to the matters
covered in subparagraphs (a), (b), (c) and (d) of this para-
graph as those matters relate to the Collateral covered by
such Supplemental Schedule and stating that filing under 49
U.S.C. §11303 of the accompanying Supplemental Schedule will
perfect in the Mortgagee a first and best lien in the Units
identified therein.

If at any time or times when this Mortgage is in
effect any opinion under this Section, or any item contained
therein, or any fact upon which the same is based, is subject
to change, Mortgagor and Counsel will give the Mortgagee
notice thereof immediately upon gaining knowledge or notice

of the same.
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16. Default

Mortgagor shall be deemed to be in default here-
under in the event that an Event of Default should occur
under the Loan Agreement including, without limitation
Section 9.1 thereof, or that

(a) Mortgagor should fail to make any payment on
the Indebtedness when due; or

(b) Mortgagor should default in the payment or
performance of any of the Obligations or in the payment or
performance of any of the terms, conditions, covenants or
warranties of this Agreement, the Loan Agreement, the
Equipment Security Agreement or any of the other Attendant
Agreements and such failure should continue uncured within
ten days after notice thereof is given Mortgagor by the
Mortgagee; or

(c) any warranty, representation, statement, or
opinion made or furnished to the Mortgagee by or on behalf
of Mortgagor or Guarantor in connection with this Agreement
or to induce the Mortgagee to make an advancement or extend
credit of any kind to Mortgagor should prove tc have been
false in any material respect when made or furnished or
should become false and remain uncorrected; or

(d) any substantial loss, theft or destruction of
or damage to (not replaced or repaired by insurance proceeds
paid within 90 days thereof) the Collateral should occur; or

(e) Mortgagor or Guarantor should make an assign-

ment for the benefit of creditors, should suspend business or

-16~-



commit any act amounting to business failure, or should make a
voluntary assignment or transfer of any interest in any of the
Collateral (except as expressly authorized by the Mortgagee in
writing) or in all or substantially all of its property; or

(£) if a petition under any chapter of the Bankruptcy
Act, as amended, or for the appointment of a receiver of all or
any part of the property of Mortgagor or Guarantor, or under
any other proceeding for the relief of debtors, should be filed
by or against Coal Co. or Sales Co.

17. Enforcement of Security and Remedies

In the event of default hereunder or at any time the
Mortgagee in good faith believes that the prospect of payment
gr performance of the Indebtedness is impaired (the facts
and circumstances giving rise to such belief continuing uncor-
rected for ten days subsequent to the Mortgagee's transmission
of written or telegraphic or telephonic notice thereof to
Mortgagor), then, or at any time thereafter (such default not
having previously been cured), the Mortgagee may declare all
of the Obligations and Indebtedness to be immediately due and
payable, without notice or demand therefor, and shall then have
all remedies hereunder, under the Loan Agreement and under the
other Attendant Agreements and all the remedies of a secured party
under the laws of the State of Ohio, or any other applicable
laws, including, without limitation, the right to take possession
of the tangible items of the Collateral, and for that purpose
the Mortgagee may require Mortgagor to make the Collateral and

the records thereof available to the Mortgagee at a place to

-17-



be designated by the Mortgagee reasonably convenient to both
parties and may, so far as Mortgagor can give authority
therefor, enter upon any premises on which the Collateral or
any part or records thereof may be situated and remove the same
therefrom, and Mortgagor hereby waives and releases the Mort-
gagee of and from any and all claims in connection with such
removal.

The parties hereto recognize that the Collateral may
and probably will be widely scattered geographically, difficult
of preservation and disposition, important to the continued
operation of public utilities and industries and subject to
complex maintenance and management. Accordingly, those parties
agree that, after default, the Mortgagee is to have the widest
possible latitude to preserve and protect the Collateral and
the Mortgagee's security therein and agree further that, at
the option of the Mortgagee, the Mortgagee shall have the
unqualified right to appointments of receivers for the preserva-
tion, possession, protection and disposition of all or part of
the Collateral and the collection and protection for the Mort-
gagee of any proceeds of use or disposition thereof and/or to
do any other thing and exercise any rights or remedies which
the Mortgagee may or might, with or without judicial process,
do or exercise.

After the Mortgagee takes or receives possession of
the Collateral following default hereunder, whether the same
be on premises of Mortgagor or otherwise, the Mortgagee may

sell, lease or otherwise dispose of the Collateral in any

-18-



manner permitted by law, and if such notice is required by law,
the Mortgagee will give Mortgagor written notice of the time
and place of any public sale of the Collateral or of the time
after which any private sale or other intended disposition
thereof is to be made, and at any such public or private sale
the Mortgagee may purchase all or any part of the Collateral.
The parties hereto agree that notice under this paragraph
shall not be unreasonable as to time if given in compliance
herewith 10 days prior to sale or other disposition.

To the extent permitted by applicable law, Mort-
gagor hereby waives any rights for or hereafter conferred by
statute or otherwise which may require the Mortgagee to sell,
lease or otherwise use any Collateral in mitigation of the
Mortgagee's damages as set forth in this Section or which may
otherwise limit or modify any of the Mortgagee's rights or
remedies under this Section. However, in making the waivers
of this paragraph, Mortgagor does not waive its right to any
notice of sale of Collateral and does not waive any claim or
defense based upon the allegation that Mortgagee has failed to
dispose of any collateral in a commercially reasonable manner,
within the guidelines set forth in this Section.

Mortgagor shall pay to Mortgagee, on demand and as
part of the Obligations hereunder, all costs and expenses,
including court costs, legal expenses and reasonable attorneys'

fees, incurred by the Mortgagee in exercising any of
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its rights or remedies hereunder or enforcing any of the
terms, conditions or provisions hereof.

18. Concurrent Remedies

No right or remedy of the Mortgagee hereunder
shall be exclusive of any other remedy herein or by law
provided; each right or remedy shall be cumulative and in
addition to every other right or remedy and, in addition,
the exercise of any remedy by the Mortgagee hereunder shall
not of itself constitute a recognition of a default of all
provisions hereof or of an intent by the Mortgagee to term-
inate all the provisions hereof. Moreover, a failure of the
Mortgagee to insist upon strict compliance with the terms
hereof or to assert any right or remedy hereunder shall not
be a waiver of any default and shall not be determined to
constitute a modification of the agreements of the parties
hereto or the terms hereof or to establish any claim or
defense.

19. Mortgagee's Payment -- Late Payment

In the event that Mortgagor should fail duly and
promptly to perform any of the things required to be performed
hereunder, the Mortgagee may, at its or their option, imme-
diately or at any time thereafter, perform the same for the
account of Mortgagor without thereby waiving any default,
and any amount paid or expenses or liability incurred by

the Mortgagee in such performance, together with interest
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thereon until paid at the rate specified in paragraph 10.6
of the Loan Agreement, shall be payable to the Banks by
Mortgagor on demand and shall be and become part of the
Obligations secured hereunder.

In the event that any amount due and payable from

Mortgagor remains overdue for more than 15 days, Mortgagor

shall pay the Mortgagee on demand and as part of the Obligations

interest on such amount from the date payable to the date of
actual payment at the rate specified in paragraph 10.7 of
the Loan Agreement.
20. Notice

Except as otherwise specifically provided herein,
notice shall be deemed to have been properly given to
Mortgagor when in writing deposited in the United States
registered or certified mail, postage prepaid and addressed
to South-East Coal Company, P.0O. Box 332, Irvine, Kentucky
40336, whether or not the same is actually received by
Mortgagor; and notice shall be deemed to have been properly
given to Guarantor when in writing and deposited in the
United States registered or certified mail, postége prepaid
and addressed to South-~East Coal Sales Company, 88 East
Broad Street, Columbus, Ohio 43215, whether or not the same
is actually received by Guarantor. Any communication to
Mortgagee shall be deemed properly given if similarly mailed

to its Commercial Loan Department at its particular address
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as stated herein to the attention of its officer or agent
who executed this Mortgage. Any party hereto may at any
time change its address for notification purposes by mailing,
as aforesaid, a notice stating the change and setting forth

the new address.

21. Miscellaneous

. Unless otherwise specifically provided herein, the
Obligations of Mortgagor hereunder shall not be contingent
or executory and shall continue notwithstanding termination
hereof or the exercise by Mortgagee of any right or remedy
hereunder.

All covenants and agreements in this Mortgage
contained by or on behalf of any of the parties hereto shall
bind and inure to the benefit of the respective successors
and assigns of the parties hereto whether so expressed or
not, except that neither Sales Co. nor Coal Co. shall have
the right to assign its rights hereunder or any interest
herein without the prior written consent of the Mortgagee.

To the extent possible this Agreement succeeds
(in the case of the Units) and supplements (in all other cases)
the agreements between CNB and Borrowers in existence at the
date hereof; in the event of direct conflict between those
agreements and this Agreement, the prévisions of this |
Agreement will prevail.

The titles to the various sections of this Agreement
are solely for convenience and are not a part of the Agree~

ment for purposes of interpreting the provisions hereof.
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Unless otherwise specified, the terms "herein,"
"hereunder," "hereto," "herewith" and words of similar
import refer to this entire Agreement; the singular includes
the plural and conversely.

This Mortgage, the Schedules, and the Perfection
Documents, or any other instruments, documents, or agreements
to be delivered hereunder, are being executed and delivered
and are intended to be performed in the State of Ohio. The
parties hereto agree that the law of the State of Ohio shall
govern their rights and duties hereunder, excepting applicable
federal law and except only to the extent precluded by other
states' laws of mandatory application.

As a specifically bargained inducement for the
Mortgagee to extend credit giving rise to the Indebtedness,
all parties hereto agree that ANY ACTION, SUIT OR PROCEEDING
IN RESPECT OF OR ARISING FROM OR OUT OF THIS AGREEMENT, ITS
MAKING, VALIDITY OR PERFORMANCE, SHALL, AT THE SOLE OPTION
OF THE MORTGAGEE, BE PROSECUTED AS TO ALL PARTIES AND THEIR
SUCCESSORS AND ASSIGNS AT COLUMBUS, OHIO. EACH PARTY HERETO
CONSENTS TO AND SUBMITS TO THE EXERCISE OF JURISDICTION OVER
ITS PERSON BY ANY COURT SITUATED AT COLUMBUS, OHIO, AND
HAVING JURISDICTION OVER THE SUBJECT MATTER. Coal Co. and
Sales Co. each hereby irrevocably appoint and designate
Louis A. Nobile, Jr., whose address is 100 East Broad Street,

Columbus, Ohio 43215, or any other person whom the Mortgagee,
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after giving Coal Co. and Sales Co. five (5) days' written
notice thereof may appoint, as its true and lawful attorney-
in-fact and duly authorized agent for service of legal
process and agrees that service of such process upon such
party shall constitute personal service of such process upon
each of them. Such attorney-in-fact, within five (5) days
after receipt of such process, shall forward the same, by
certified or registered mail, together with all papers
affixed thereto, to Coal Co. or Sales Co., as the case may
be, at its address as set forth herein.

This written Agreement is exclusive as to its
subject matter and no inconsistent oral agreement shall be
binding.

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be duly executed by their respective duly

authorized officers as of the 28th day of December, 1978.

THE CITYy, NATIONAL BANK & TRUST SOUTH~-EAST COAL COMPANY
COMPAN OLUMB olumbus Ohio .
/V ,/
éaﬁ*”“L : Kév*—
Phlllﬁ C. Parker JENA\ £2j¥§<’0
Assistant Vice President Its J e AN
MORTGAGEE (SEAL)

MORTGAGOR
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SCHEDULE 1

To Mortgage %ﬁaﬁ?l roadfRolling Stock

Dated , 1978
Description of Equipment (Units):
ARR Number
Mechanical of
Type Designation Units*
41'8" - 70 ton HT 692
hopper cars
Road or
Identifying Serial
Marks** and Numbers
SECXGSSTOT SECXT68998 SECX768211
SECX055722 SELXT769024 SECX768285
SEEXOSS?B& SECXTE90 SEC XIS SQCX7683R6
Sl ' SECX75I181 SECX769722 < Wit
‘”CX751184 SECXT769805

SECX751162

SECXT51165

SECX751152

SECX7511&3
SECXT751184

SECX751180

SECXT768173
SECXT68241
SECXT6RP97

sscxiééb4o
ECXT68706
s~rx7sa77~

SECXT69360
SECXT69413
CECXT69449

SECXT69513

SFexTe9713
SECXT69744
SECXT69856

SECXT699506
SECXT69944
SECXTE9%80
SECATT0036
SECX770L23
SECXTIOLTS

SECX055728
SECX055741
SECX05574A

SzCX751163
SECXT751166
SECXT51169

SECXT69R888
= -

SECX763186
SECXT68268
SECXT763337

68687

SECXT
SECXT768T19

SZCXT765015
SECXT69079
SECXT769100

SECXT7&9377
SECX769439
SSCXT69468

SECXT70L04
SECXT70131
SECXT770214
SECX05571%
SECX055731
SECX055742

S2CX005750

SECXT51164
SECXT51167
SECXT51170

SZCX751182
SECXT51185
SECX751188

S:CX700703
SECXT768723
SECX763780
SECXT68821
ScCX768913

SE CX7c901p
ScCX769034

SECX765222

SECX769262
SECXT69353
SECX769398
SECXT69441
SECXT4952%
SECX769579
SECXT63695
SECXTE9T41
SECXT769818
SECX769901
SECX769940
SECXT69975
SECX770029
SECXT70114
SECX770170
SECXT70215




SECXTTIOZ 4R
SECX77C264
SECX77CZ9T

SECXTTOPS?

S:CX770619
SECX7T0634

SrPX173cQﬂ

T

SECXTT0E94
SECXTT0925
SECXTTO9 76

SECXTT0279
SECXT70327
SE=CXT770404

SECXT70629
SECXTT0663
S=rX770725

SZCX770914
SECXT70930
S rX770979

SEATTiLl:
SETXTT1132
S PX771176

SECXT 132
SFCX77L216
SECXTTI247
SECXT7T1287
SECXT71297
SECXT71312

SECXTTIZ39
SZCXTT1368
SECXTTI3TS
SEZXTT14CS
SECXTT1471
SECX771522
SECXT716Q2
SECXTT1617

s:cx771f10
SECXTTLT21
SECXTT1732

SECXTT1806
SECXT71822
SECXT71848
SECXTT1359
SECXTT1369

SECXTT1830
SECX771504
SECXTT1953
SECXT71930

SECXT772C04
SECXT772031
SZCXT772060

s:cx771126
SECXTT1146
SECXT7T117S

ECXTTOR5Y SECXTTZ9TT
S2CXT70285 SECX772990
SECXTT0371 SECXTT73CC2
SECX770409

cfrx77:n91

SECXTT0630
SZCXTT0682

<,£X77u729

SECXT70915

SELX773414

SECXT7T70941 SECX773231

SFrX77OQS6

SECXTTL127

3FFX77325R

SECXT73355

SzCXT71165 SECX773372
SECXTT 181

g Yy oS
SECXT71290
SECX771300C
SECXTIIA1S

e;x7714a-
SECXT71451
SZx771539

SECXTT1T L4
SECXT7172S
SECXTT1776

SECXTT1860
SECXTTLET6
sECxT71882

SELXTTIS63

SELXTTLS92

sscx772005
SECXTT2035
SECSXTT2065

S2CXTT1295

S'CX7733 G

SE CX773454

s=cx772997
SECX773005
SSCX77303)

7
SECXT73093
SECXT773112
SECXT73132

SECX773218
SECXT73241
SECXT73262

=i )
SECXT773362
SECXT73376
§;FX773 83

SECXTT73456

SECX771302 SECXT73462 SECXT7734469
SbFX77133: SECXT7T73472 SCXTI3677
SELXS 56 SECXTT3487 3
SPCXY"BéQI
S;CX??I#DS SEC K771524 SECXTT73530
SECXT71513 SECX773534 SECXT773539
SECXTTLS60 SECXTTRA544 SELXTT73546
R o ve sl o X '"CX773557 o
SECXTT3569
ECXTE EZCXT7I3573 35 7C
SECXTTLT19 SECXT773586 SECXT73590
SECXTT1725 SECXT773554 SECXT773597
SECXT771781 SECXT773600 SECXT7360C5
StCX?? 15 SELCXTI3620 SEC B2
SECX’ A SE»X773036
SE a SECXTT738653 SELXTY &
ScCX771862 SECXT773666 SECXTT73669
SECXT71878 SECXT73672 SECXT7T73679
SECXTT71894 SECXT73633 SECXT773499
SECXTT1948 SECXTT3704 SE: 'T3T08
SECXTT1980 SECXTT73720 SE X773726
SECXTT71996 SECXTTI3730 SECXT73733
SECXT772G629 SZCXT77373S SELXT73744
SECXT72046 SECXT73759 SECXT773763
SECXT773710 SECXTT5773

SECX772081




SECXTIZO8E
SECXT73000
SECXTT73009

séCx773099
SECXT73113

SECXT73221
SECX773252

SECXT73365
SECXT73377
SECX773385

SECXTT3461:
SECXTT34T1

SECXTT3531
SECXTT3543
SECXT73552

3ECX773592
SECXTT73599
SECXTT3610

SECXTI3671
SECXTT3685
SECXTT3701

SECXT73710
SECXT773728
SECX? 73738
SECX773757
SECXT73769
SECXTT3TTT .

SE CX772093
SECX772127
SELXTT2143

SECXT72196
SECXT72214
SECX772240

SECXT72443
SECXT72488
SECXTT2505

SECXTT72589
SECXTT2608
SECX772633

SECXTT2679
SECXTT2709
SECX772733

SECXTT2875
SECXTT72896
S‘Cx712902

T To o
SECKTT2948
SECXT71266(¢

s:cx772116
SECXT72133
SECXTT2151

SECX772205
SECX772220
SECXTT2252

SECX772331
SECXT772354
SECXTI23AR

SECX772465
SECX772499
SECXTT2506

SECXTT72594
SECXTT72616
SECXTT2640

SECXTT72687
SECXT72724

SECXT72789
SELXTT2209
SECXTT2829

SECXT772880
SECXT72898
SECXTT2908

SECXT72945
SECX772953
SECXTT2961

ECXTI2092
SECXT72122
SECXT72135

SECX 772207
SZCXT772237
SECX772257

SECX772333
SECXTT2362
SECx772370

SECXT72487
SECXT72501

SECXT72600
SECXTT2624

SECXT772700
SECXTT2730
SECXT72752

s'cx772795
SECX772811
S;QX772Q3D

SeCxXTT2882
SECX772899
SECX772910

SECXT72921
SECXTT2933
SECX772937
SELCXTT2947
SECXT72957

SCXT772957




g

RELXTTATRG FI3TET SECXTIITI
SECX773792 SECXT737935 SECXTT73804¢
SECXT738053 SECX7732807 SeCX77381¢

SECX773512

(i

SECXT773883

SECXT773885

SECXT773884
SECXTT3887 SECXT773£88 SECX77388¢
sEcxTrseet =Cx773905 SECXTT390s

5

3

CEr T SEL S8 CEYT7T72G3

SECXT77393 SECXTT3936 SECXT77394¢

SECXT73944 SECXT73950 SECXT773957
SECXTT73944 '

SECXT73955

SECX774004 SECX774010 SECXTT74012
SECXT74025 SECXT774029 SECXT74037
SECX7740461 SSLXT74043 SECXT74044

*Included in the property covered by the aforesaid mortgage is
rolling stock used or intended for use in connection with inter-
state commerce, or interests therein, owned by South-East Coal
Company at the date of said mortgage or thereafter acquired by

it or its successors and to be remarked with its reporting marks,
"SECX."

**Each Unit will have marked or stenciled on each side in letters
not less than one inch in height the following:

THE CITY NATIONAL BANK & TRUST COMPANY

OF COLUMBUS, MORTGAGEE. MORTGAGE RECORDED
UNDER SECTION 11303 OF THE INTERSTATE
COMMERCE ACT.



SUPPLEMENTAL SCHEDULE NO.

Referenced Document:

Mortgagor:

Guarantor:

Mortgagee:

Mortgage of Railroad Rolling Stock
dated 2./ 25 7, g/R , 1978,
recorded with the Interstate Commerce
Commission pursuant to 49 U.S.C. 11303
on /4p /729 17§ , 1978, Re-~
cordaticon No. Y.

South-East Coal Company
Irvine, Kentucky 40336

South-East Coal Sales Company
88 East Broad Street
Columbus, Ohio 43215

The City National Bank & Trust Company
of Columbus

100 East Broad Street

Columbus, Ohio 43215

SCHEDULE 2



Description of Equipment (Units):

AAR Number Road or
Mechanical of Identifying Serial
Type Designation Units Marks* Numbers

*Each Unit will have marked or stenciled on each side in letters not
less than one inch in height the following:

THE CITY NATIONAL BANK & TRUST COMPANY
OF COLUMBUS, MORTGAGEE. MORTGAGE
RECORDED UNDER SECTION 11303 OF THE
INTERSTATE COMMERCE ACT.



Approved and agreed to this day of

19 , @as a Supplemental Schedule to the Mortgage by and

among THE CITY NATIONAL BANK & TRUST COMPANY OF COLUMBUS,
SOUTH-EAST COAL COMPANY AND SOUTH-EAST COAL SALES COMPANY

{as Guarantor) dated the day of , 1978,

and hereby made a part of that Mortgage.

Signed and acknowledged
in the presence of:

(SEAL) SOUTH-EAST COAL COMPANY
By
Its
MORTGAGOR
(SEAL) SOUTH-EAST COAL SALES COMPANY
By
Its
GUARANTOR

THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS, Columbus, Ohio

By

MORTGAGEE




STATE OF OHIO,
COUNTY OF FRANKLIN, ss:

On this day of » 197__, before
me persconally appeared '
to me personally known, who being by me duly sworn, says that
he 1is the of The City National Bank & Trust
Companyv of Columbus, that said instrument was signed on behalf
of said association by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing instrument
was the free act and deed of said association for the purposes
therein stated.

(SEAL)

Notary Public

My commission expires

STATE OF OQHIO
COUNTY OF FRANKLIN, ss:

On this day of » 197__, before
me, personally appeared p
to me personally known, who being by me duly sworn, says that he
is the of South-East Coal Company, that
the seal affixed to the foregoing instrument is the corporate’
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Diectors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation
for the purposes therein stated.

(SEAL)

Notary Public

My commission expires




STATE OF CQHIO
COUNTY OF FRANKLIN, ss:

On this day of » 197 ___, before
me, personally appeared
to me personally known, who being by me duly sworn, says that he
is the of South-East Coal Sales Company, tha:
the seal affixed to the foregoing instrument 1s the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Diectors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation
for the purposes therein stated.

4

(SEAL)

Notary Public

My commission expires




GUARANTY

(Of Obligations Under Mortgage of Railroad Rolling Stock)

THIS GUARANTY is made this &ﬁﬂ%‘ day of ﬂ’(@"w(.«/ ,

1978, by the undersigned ("Guarantor"), to and for the

benefit of The City National Bank & Trust Company of Columbus
the "Mortgagee”,

IN CONSIDERATION of the mutual covenants and
agreements hereinafter set forth, including without limita-
tion loans made and to be made by the Mortgagee and in-
debtedness to the Mortgagee of South-East Coal Company, a
Kentucky corporation having its principal office and place
of business in Irvine, Kentucky 40336, hereinafter called
"Mortgagor," evidenced and to be evidenced in part by
promissory note(s) of even date herewith (the "Noées") and
secured by a Mortgage of even date herewith by and between
Mortgagor and those parties (the "Mortgage"), Guarantor,
incorporating hereinto the terms and conditions of the
Mortgage (including the Loan Agreement attached thereto as
an Exhibit) and using the terms herein as defined therein,
and for the purpose of inducing Mortgagee to make the loans
aforesaid, hereby warrants, covenants and agrees as follows:

1. Guarantor hereby agrees to enter into the
Mortgage together with Mortgagor and, to the extent of its
possession or control of any of the Collateral, as a mortgagor

or debtor thereunder.



2. Guarantor unconditionally and absolutely
guarantees the due and punctual payment of the Notes, any
interest thereon and any other monies due or which may
become due thereon, and the due and punctual performance and
observance by Mortgagor of the Obligations and all the other
terms, covenants and conditions of the Notes, the Mortgage,
the said Loan Agreement and all other documents egecuted in
connection with said loans, whether according to the present
terms thereof, at any earlier or accelerated date or dates
as provided therein, or pursuant to any extension of time or
to any change or changes in the terms, covenants and condi-
tions thereof now, or at any time hereafter, made or granted.

3. Guarantor hereby waives diligence, presentment,
protest, notice of dishonor, demand for payment, extension
of time for payment, notice of acceptance of this Guaranty,
notice of nonpayment at maturity or otherwise, notice of
indulgences and notices of every kind, and consents to any
and all forbearances and extensions of the time of payment
of the Notes, and to any and all changes in the terms,
covenants and conditions thereof hereafter made or granted
and to any and all substitutions, exchanges or releases of
all or any part of the Collateral therefor; it being the
intention hereof that Guarantor shall remain liable until
such amount of principal of the Notes, with interest, and
any other sums due or to become due thereon or under the

Mortgage or any other agreement, shall have been fully paid



and the terms, covenants and conditions shall have been
fully performed and observed by Mortgagor, notwithstanding
any act, commission or thing which might otherwise operate
as a legal or equitable discharge of Guarantor.

4. Guarantor agrees that it shall have no right
of subrogation whatsocever with respect to the aforesaid
indebtedness, or to any monies due or paid thereon or any
Collateral securing the same unless and until Mdrtgagee
shall have received full payment of all sums at any time
evidenced by the Notes and/or secured by the Mortgage.

5. Mortgagee shall be deemed to have exercised
reasonable care in the custody and preservation of the
Collateral if Mortgagee takes such action for that purpose
as shall be requested in writing by Guarantor, but failure
of Mortgagee to comply with any such request shall not of
itself be deemed a failure to exercise reasonable care, and
no failure of Mortgagee to preserve or protect any rights in
the Collateral as against prior or subsequent parties, or to
do any act not so required by Guarantor shall be deemed a
failure to exercise reasonable care in the custody or
preservatién of the Collateral.

6. Guarantor agrees that this Guaranty may be
enforced by Mortgagee without first resorting to or exhausting
any other security or Collateral or without first having
recourse to the Notes or any of the property covered by the

Mortgage through foreclosure proceedings or otherwise;



however, nothing contained herein shall prevent Mortgagee
from instituting and maintaining suit on the Notes, or any
one of them, foreclosing or causing to be foreclosed the
lien(s) of the Mortgage or from exercising any other rights
hereunder, and if such foreclosure or other remedy is availed
of only the net proceeds therefrom, after deduction of all
charges and expenses of every kind and nature whatsoever,
shall be applied for reduction of the amount due on the

Notes or under the Mortgage, and Mortgagee shall not be
required to institute or prosecute proceedings to recover

any deficiency as a condition of payment hereunder or of
enforcement hereof. At any sale of the security or Collateral
for the indebtedness of Mortgagor or any part thereof,
whether by trustee's sale, sale by a court of competent
jurisdiction, foreclosure or otherwise, Mortgagee may at its
discretion purchase all or any part of such Collateral so
sold or offered for sale for its own account and may apply
the amount bid therefor against the balance due it pursuant
to the terms of the Notes and the Mortgage.

7. Guarantor agrees that this Guaranty shall
inure to the benefit of and may be enforced by Mortgagee and
any subsequent holder or holders of the Notes, and any
assignee of the Mortgage, and shall be binding upon and
enforceable against Guarantor and Guarantor's legal repre-

sentatives, successors and assigns.



8. Any one or more successive and/or concurrent
actions may be brought hereon against Guarantor, or any one
of them if more than one, either in the same action, if any,
brought against Mortgagor, the then owner of the Collateral
securing the Notes, and/or any other party, or in separate
actions, as often as the legal holder or holders of the
Notes, in its or their sole discretion may deem advisable.

IN WITNESS WHEREOF, SOUTH-EAST COAL SALES COMPANY,
Guarantor, has caused this Guaranty to be executed by its
duly authorized representative on the day and year first

aforesaid.

(SEAL) SOUTH-~-EAST COAL SALES COMPANY

Signed and acknowledged

in the presence of:
f;yL*X;EZQ/%i“ §@~ By\=;Z%21,.¢‘z '
” Ptagldan—
Its

B J -~ /
o - 4
Q\\\}J a ,?5(, .




STATE OF OHIO,
COUNTY OF FRANKLIN, ss:

On this ?lﬁ{ day of Qﬂ»@l‘w{’?ﬂ\,/ , , 197 X—, before
me personally appeared \)E\. P - Vi e~ ,
to me person lly v( f%/ng by me duly sworn, says that
he is the J‘v‘b& /&PV of The City National Bank & Trust
Company of Columbus, that said instrument was signed on behalf
of said association by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing instrument
was the free act and deed of said assoc1atlon for the purposes
therein stated. B

(SEAL)

Vo 5 Nota{ry ‘Publlc?

My commission expires

0E I, A‘torney AtoLaw
14
""" Y PUBLIC STATE OF OH
My Ci;}ji‘xgiimm 1185 NO EXPIRATION DATE
SECTION 147.03 R. C.

LEON MeCOR!

STATE OF OHIO
COUNTY OF FRANKLIN, ss:

On this% day of @ZPW{'W . 197T, before

L)

me, personally appeared O e U< - T ,
to me perso alli known, who being by f#e duly swofn, says that he
is the A0S 0 ﬁz?f' of South-East Coal Company, that

the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Diectors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation
for the purposes therein stated.

s
. ey

//// // /

¢ " T Notary Public

L .. .
My commission expires




STATE OF OHIO
COUNTY OF FRANKLIN, ss:

On this Abfﬂéday of , ﬂﬁdnw$4b’ N ’ l97jz; before

me, personally appeared TTlow AR S AT S ,
to me personally knowp who being by me duly/sworn, says that he
is the N Asen of South-East Coal Sales Company, that

the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Diectors, and he acknowledged that the execution of the fore-
going instrument was the free act and deed of said corporation
for the purposes therein stated. -

(SEAL) .

AR/ //7 //) F
éic/{ﬂéx WﬁNétaqy‘Publlé/““’b

My commission expires

LECN F# MoCORKLE, Ir,, Attorney At Law

. B1C - STATE OF OHIO

MY COMMISSION HAS MO EXPIRATION DATE
SECTION 147.03 R. C.




"A"



Borrowers:

Lenders:

Agent:

Dated:

South-East Coal Company

South~East Coal Sales Company

The City National Bank & Trust
Company of Columbus

Pittsburgh National Bank
Citizens Eidelity Bank and Trust Company

The Eirst National Bank of Louisville

The City National Bank & Trust
Company of Columbus

As of , 1978

= 2
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LOAN AGREEMENT

SOUTH-EAST COAL COMPANY, a corporation organized
and existing under the laws of the Commonwealth of Kentucky,
located at Irvine (mailing, P.0. Box 332), Kentucky 40336
("Coal Co."), SOUTH-EAST COAL SALES COMPANY, a corporation
organized and existing under the laws of the Commonwealth
of Kentucky, located at 88 East Broad Street, Columbus,

Ohio 43215 ("Sales Co."), THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS ("CNB"), a national banking association
organized and existing under the laws of the United States,
located at and with a mailing address of 100 East Broad
Street, Columbus, Ohio 43215, PITTSBURGH NATIONAL BANK
("PNB"), a national banking association organized and existing
under the laws of the United States, with an office ét and
mailing address of Fifth Avenue and Wood Street, Pittsburgh,
Pennsylvania 15222, CITIZENS FIDELITY BANK AND TRUST COMPANY
("CEB"), a banking company’organized and existing under the
laws of the Commonwealth of Kentucky, with a mailing address
of P.Q. Box 33000, Louisville, Kentucky 40232, FIRST NATIONAL
BANK OF LOUISVILLE ("FNB"), a national banking association
organized and existing under the laws of the United States,
with a mailing address of P. 0. Box 36030, Louisville, Kentucky
40232 (CNB, PNB, CFB and FNB being hereinafter referred to
collectively as the "Banks") and CNB, not in its individual

capacity but as agent for the Banks hereunder (the "Agent"),



in consideration of the mutual covenants and agreements contained
herein, hereby Recite and Agree as follows:

Section 1. Recitals

1.1 Cocal Co. and Sales Co. are currently indebted

to CNB in the amount of $ (the "CNB Indebtedness").

1.2 The CNB Indebtedness is secured by security
interests in receivables, inventory, railroad hopper cars,
certain other equipment and inventory of Coal Co. and Sales Co.
under agreements dated May 1, and July 30, 1975, and December
23, 1975 (the "CNB Agreements'"), copies of which are appended
hereto as Schedule 1.

1.3 Coal Co. and Sales Co. have entered into an
agreement with Kentucky Utilities Company dated June 30, 1978
(the "KUC Agreement"), a copy of which is appended hereto as
Schedule 2.

1.4 1In order to consolidate and refinance the CNB
Indebtedness, to expand and develop facilities for the
fulfillment of the KUC Agreement, and to maintain and operate
the said railroad equipment, Sales Co. and Coal Co. have
applied to the Banks for lcans to them on the terms and
conditions hereof in an aggregate amount of $11,600,000 (the
"Commitment Amount").

1.5 To.secure their borrowing hereunder, Coal Co.
and Sales Co. have offered as collateral railroad hopp;r cars
and other equipment, including that now secured to CNB, and

such collateral is acceptable to the Banks.



1.6 Subject to the terms and conditions hereof, the
Banks are agreed to such extensions of credit.

Section 2. Definitions

2.1 '"Borrowers" means Coal Co. and Sales Co.
collectively, jointly and severally;

2.2 "The Advancements" (singularly "Advancement')
means the advancements made by the Banks hereunder;

2.3 "The Notes" means the promissory notes in the
form of Exhibit "A" hereto covering the financing to be
secured in part by rolling stock and equipment of Borrowers;

2.4 "The Equipment Security Agreement" means the
agreement in the form of Exhibit "B" hereto securing the Indebt-
edness with equipment of Borrowers; and '"The Mortgage'! means
the Mortgage of Railroad Rolling Stock, kogether with Sale Co.'s
Guaranty attached thereto, in the form of Exhibit "C" hereto
securing the Indebtedness;

2.5 '"The Agreements" or '"any Agreement," means
all or any one of the agreements between Borrowers or any
one of them and the Banks or any one of them relating to the
Indebtedness or the Collateral, including without limitation
this Agreement, the Equipment Security Agreement and the
Mortgage;

2.6 '"The Indebtedness" means all liabilities of
Coal Co. and Sales Co., or either of them, to the Banks, or
any one or more of them under or pursuant to this Agreement,

created by the Advancements or otherwise hereunder, of



whatever kind and whenever created, whether or not given
pursuant to commitment, direct or indirect, absolute or
contingent, due or to become due, now existing or hereafter
arising; |

2.7 ™"The Collateral” means all collateral, of
whatever kind and whenever created or acguired, securing the
Indebtedness, including that described in the Equipment Security
Agreement and the Mortgage;

2.8 '"The Perfection Documents" means all documents
and instruments now or hereafter filed, placed or recorded
with any public office in order to perfect or otherwise give
notice of the Banks' interests in the Collateral;

2.9 ‘"Consolidated" means the consolidation of the
accounts of Borrowers (and any Subsidiaries) in accordance with
generally accepted accounting principles applied in a manner
consistent with practices of consolidation followed by the
Borrower at the time of execution of this Agreement;

2.10 ‘'"Consolidated Tangible Net Worth" means the
consolidated net worth of Coal Co. and all Subsidiaries less
all consolidated intangible assets; both consolidated tangible
net worth and consolidated intangible assets shall be determined
in accordance with generally accépted,accounting principles
applied on a consistent basis; however, consolidated tangible
net worth shall include no appraisal surplus of any type or
description; "intangible assets" are here defined to include

goodwill, patents, trademarks, franchises, licenses, excess



of cost over book value of asséts acquired, deferred research
and development expenses, deferred operational expenses of
any type or description and any other assets which, under
generally accepted accounting principles would be classified
as 1lntangible assets;

2.11 "Tangiblé Net Worth," in reference to either
of Borrowers, means such net worth, not on a consolidated
basis, determined in compliance with paragraph 2.10 hereof;

2.12 '"Consolidated Current Assets' means all
assets of Borrowers of a type which would, in accordance
with generally accepted accounting principles, be classified
as current assets, excluding however, (a) all prepaid
expenses of every type and nature and (b) any amounts due
from officers, directors, employees, shareholders, subsid-
iaries and affiliated companies;

2.13 '"Consolidated Current Liabilities" means all
liabilities of the Borrowers of a type which would, in
accordance with generally accepted accounting principles, be
classified as current liabilities;

2.14 "Consolidated Working Capital" means the
excess of Consolidated Current Assets over Consolidated
Current Liabilities.

2.15 “"Funded Debt" means any obligation payable
more than one year from the date of the creation thereof,
which under generally accepted accounting principles is

shown on the balance sheet as a liability, and "Current



Debt" means any obligation for borrowed money (and any
negotiable instruments and drafts accepted representing
extensions of credit whether or not representing obligations
for borrowed money) payable on demand or within a period of
one year from the date of the creation thereof;

2.16 "Securities" means any authorized or outstanding
shares of capital stock or any bonds, debentures, notes or
other forms of indebtedness or equity interest of any corporation;

2.17 "Subsidiary'" means any corporation organized
under the laws of any state of the United States of America,

a majority of the voting stock of which shall, at the time
as of which any determination is being made, be owned by
Sales Co. or Coal Co., either directly or through Subsidiaries;

2.18 "Financial Statements'" means all balance
sheets, operating statements and profit and losé statements,
and other statements (for example, statements of sources and
application of funds, statements of surplus and the like)
given to any Bank hereunder and/or prepared in the ordinary
course of business of Borrowers, all of which shall be
prepared in accordance with generally accepted accounting
principles consistently applied;

2.19 The definition of any document in this Section
includes all present and future exhibits, schedules and

amendments thereto under the terms thereof.



Section 3. Extensions of Credit

3.1 Subject to the terms and conditions hereof,
the Banks agree to lend to Sales Co. and Coal Co., jointly
and severally, the sum of $11,600,000.

3.2 Principal Indebtedness and interest thereon, as
set forth in the Notes, shall be payable as follows:

(a) Interest only through December 31, 1979;

(b) Commencing on the last day of January 1980, and
continuing on the last day of each month thereafter
through December 31, 1980, interest plus payments
of principal of $94,420 per month;

(c) Commencing on the last day of January 1981, and
continuing on the last day of each month there-
after until paid, interest plus payments of
principal of $174,450 per month;

3.3 1Interest on the Notes shall be payable monthly in
arrears, on the last day of each calendar month, computed on
the daily unpaid balances of principal outstanding during that
month, on the basis of a 360 day year, at a fluctuating rate
as follows: |

(a) From the date of the Notes through December 31,
1980, the sum of one and three quarters
percent (1.75%) per annum plus the prime
rate of CNB for ninety day loans to responsible
and substantial commercial borrowers in

effect from time to time;



(b) From January 1, 1981, until paid, the
sum of two percent (2%) per annum plus the
prime rate of CNB for ninety day lcans to
responsible and substantial commercial
borrowers in effect from time to time.

3.4 All payments received and collected by the Banks
on the indebtedness evidenced by the Note shall be applied first
to the payment of any interest dﬁe and second to the payment of
the unpaid principal balances evidenced by the Notes.

3.3 Borrowers may prepay the Notes subject to the terms
thereof in whole or in part at any time or from time to time,
without premium or penalty, in an aggregate amount not less than
$100,000 (or the balance outstanding if less than $100,000),
upon at least three business days prior notice and received
by the Agent. Each such notice shall specify the prepayment
date and the principal amount of the Notes to be prepaid.

Each prepayment of the Notes shall be accompanied by the
payment of interest accrued on the principal amount so
prepaid through the date of prepayment. All prepayments
will be applied to the last maturing installments under the
Notes, in reverse order.

3.6 All payments of principal of, and interest on,
the Notes shall be made in Federal or other immediately available
funds at the main office of the Agent in Columbus, Ohio, no
later than twelve o'clock Noon Columbus time, on the date such

payment is due.



3.7 All payments (including prepayments) of principal
of, and interest on, the Notes shall be made to the Agent and
such payment shall be for the account of the Banks in propor-
tion to the principal amount of their Advancements and the
amount of such payment shall be ratably distributed by the
Agent to the Banks.

3.8 whenever any payment to be made hereunder or under
the Notes shall be stated to be due on a Saturday, Sunday, or
public holiday under the laws of the State of Ohio, or any day
when the office of the Agent is closed by reason of a declaration
of emergency by the governing officials of the State of Ohio, such
payment may be made on the next succeeding business day and such
extension of time shall in such case be inéluded in the computation
of payment of interest hereunder or under the Notes or Commitment
Fees hereunder as the case may be.

Section 4. Participation of the Banks

4.1 Each of the Banks severally agrees, subject
to the terms and conditions hereof, to make Advancements
hereunder as follows:

Bank Commitment

CNB The lesser of $3,770,000
or 32.5 percent of the
Commitment Amount

PNB The lesser of $2,842,000
or 24.5 percent of the
Commitment Amount

CFB The lesser of $3,190,000
or 27.5 percent of the
Commitment Amount



FNB The lesser of $1,798,000
or 15.5 perxcent of the
Commitment Amount

4.2 The Advancements of the Banks shall be in an

aggregate principal amount of $ . Each Bank shall

forward the amount of its Advancement to the Agent at the main
office of the Agent in immediately available funds in Columbus,
Ohio, no later than ten o'clock A.M., Columbus time on

, 1978.

4.3 Upon the occurrence of any Event of Default,
each Bank shall have the right to setoff against all obliga-
tions of Borrowers to such Bank hereunder and under the Notes,
whether matured or unmatured, all amounts owing to Borrowers
or any of their Subsidiaries by such Bank, whether or not
theh due and payable and all other funds or property of
Borrowers or any of their Subsidiaries on deposit with or
otherwise held or in the custody of such Bank for the benefi-
cial account of Borrowers or.any of their Subsidiaries. Each
Bank agrees that all amounts realized by setoff under this
paragraph shall be applied first to indebtedness under any
agreement(s) then in effect to which the Banks (or Substitute
Banks) are parties. Each Bank agrees that if it shall,
through the exercise of a right of banker's lien, setoff or
counterclaim against Borrowers and their Subsidiaries,
obtain payment in respect of one or more of the Notes as a

result of which the unpaid portion of the outstanding Advance-
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ments made by i1t is proportionately less than the unpaid
portion of the outstanding Advancements made by any other
Bank or Banks, (i) it shall be deemed to have simultaneously
purchased from such other Bank or Banks a participation in
the Notes so that the aggregate unpaid principal amount of
all Notes and participations in Notes by each Bank shall be
the same proportion of the aggregate unpaid principal amount
of all Notes then outstanding as the principal amount of
such Notes held by it prior to such exercise of banker's
lien, setoff or counterclaim was to the principal amount of
all Notes outstanding prior to such exercise of banker's
lien, setoff or counterclaim and (ii) such other adjustments
shall be made from time to time as shall be equitable to
insure that all the Banks share such payments in proportion
to their respective Advancements. The Borrowers expressly
consent to the foregoing arrangement and agree that any Bank
holding a participation in a Note deemed to have been so
purchased may exercise any and all rights of banker's lien,
setoff or counterclaim with respect to any and all moneys
owing by Borrowers or any of their Subsidiaries to such Bank
as fully as if such Bank held a Note in the amount of such
participation. ‘
4.4 Borrowers, with respect to any Bank (the
"Terminated Bank"), may, upon three business days prior
notice, terminate the entire commitment of the Terminated

Bank and prepay the Notes payable to the Terminated Bank,
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provided that (1) Borrowers, prior to the time of termination
and prepayment, have arranged for the commitment of the
Terminated Bank to be taken over by a bank (the "Substitute
Bank'") acceptable to the Agent, (ii) at the time of termination
and prepayment, the Substitute Bank must become a party to
this Agreement by consenting in writing thereto, .in form
acceptable to the Agent and (iii) at the time of termination
and prepayment, Borrowers must prepay the unpaid principal
amount of, and any accrued interest on, the Notes and any
Commitment Fees hereunder accrued to the Terminated Bank and
must execute and deliver to the Substitute Bank such Notes
and other instruments as the Agent may request setting-out
the same terms, conditions and principal amounts as set
forth herein.

The Banks hereby consent and agree to any such
Substitute Bank becoming a party to this Agreement and
hereby agree to the release of any such Terminated Bank from
all obligations under this Agreement, provided such Substitute
Bank agrees in writing in a form satisfactory to the Agent
to assume all the liabilities and obligations of the Terminated
Bank pursuant to this Agreement.

Upon becoming a party of this Agreement and upon
the termination of the Commitment of the Terminated Bank,
the Substitute Bank shall become and the Terminated Bank
shall cease to be a Bank (as defined herein). Simultaneously

therewith, or subsequent thereto, the Terminated Bank shall

-12-



execute such documents of assignment of its interest hersunder
and in the Collateral as the Agent and the Substituted Bank
may request.

4.5 The Notes hereunder are issued in part
replacement of existing notes evidencing the CNB Indebted-
ness. Simultaneously with the first Advancement hereunder,
CNB will assign to the Agent, for the ratable benefit of the
Banks hereunder, the CNB Indebtedness and the security
interests therefor then held by CNB, such assignment to be
in form satisfactory to the Agent and to each of the Banks.

Section 5. Conditions of Borrowing

In addition to any other terms and conditions
hereof, Banks' obligation to make any Advancement hereunder
shall be conditioned upon and subject to the following:
5.1 Prior to the first Advancement hereunder,
Coal Co. and Sales Co. shall furnish to Banks the following:
(a) The Notes duly and completely executed by
Coal Co. and Sales Co.; and

(b) The Equipment Security Agreement and Mortgage
duly and completely executed, together with
the Perfection Documents, in form satisfactory
to Banks, necessary to create and perfect
first and best security interests in all of
the Collateral; and

(c) Such opinions of counsel as are required by

~13-



(d)

(e)

the Agreements; and

The favorable opinion of Messrs. Porter,
Wright, Morris and Arthur, counsel for Borrowers
("Counsel"), addressed to each of the Banks

and the Agent, dated the date of this Agreement
and in form and substance satisfactory to

each such addressee and to its counsel, as to
matters required by the Agreements and, in
addition, in the form of Exhibit "D" hereto;

A signed copy of certificates of the Secretary
of or an Assistant Secretary of each of
Borrowers (which shall be dated as of the

date of this Agreement) which shall certify

the ﬁames of the officers of each of Borrowers
authorized to sign the Agreements, the Notes
and the other documents or certificates to be
delivered pursuant to this Agreement by
Borrowers or any of their officers, together
with the true signatures of such officers.

Each Bank and the Agent may conclusively rely
upon such certificates until it shall receive

a further certificate of the Secretary or an
Assistant Secretary of that Borrower cancelling
or amending the prior certificate and submitting
the signatures of the officers named in such

further certificate.
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5.2 At any time until the Indebtedness is satisfied
in full, Borrowers shall deliver %to the Banks such additional
certifications, opinions, Perfection Documents and other
items as are required by the Agreements.

Section 6. Warranties

In borrowing hereunder, Borrowers represent and
warrant to Bank, which representations and warranties will
survive the execution and delivery of the Agreements and the
Notes, that (except that the warranties and representations
of paragraphs 6.4 through 6.10, inclusive, may contain minor
inconsistencies, which, either in any case or in the aggre-
gate, do not and will not involve the actuality or possibility
of materially or adversely affecting the business, operations,
affairs or condition of Borrowers or the ability of Borrowers
to enter into or perform under this Agreement):

6.1 Each Borrower i1s a corporation duly organized,
validly existing and in good standing under the laws of the
state of its incorporation, and has all requisite corporate
power and authority to own and operate its properties, to
carry on its business as now conducted and to enter into and
perform this Agreement, including (without limitation) the
execution and delivery of the Notes and the Agreements.

6.2 Each Borrower and any Subsidiaries are duly
qualified or licensed and in good standing as foreign corporations
duly authorized to do business in each jurisdiction in which

the character of the properties owned or leased or the
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nature of the activities conducted makes such qualification
or licensing necessary.

6.3 The execution, delivery and performance by
Borrowers of the Agreements and the Notes have been duly
authorized by all necessary corporate action. The Agreements
and the Notes have been duly executed and delivered by
Borrowers. The Agreements and the Notes constitute legal,
valid and binding obligations of Borrowers, and are enforceable
against Borrowers in accordance with their terms.

6.4 Borrowers have good and marketable title to all
of their respective real properties reflected on the most re-
cent Financial Statements of Borrowers furnished to the Banks,
subject to any mortgage, pledge, lien, security intersst,
lease, charge or encumbrance reflected therein or otherwise
disclosed to Banks in writing at the date hereof. With respect
to Borrowers' leasehold interests in coal minerals: Borrowers
own, free of all liens, mortgages, and other encumbrances, the
leasehold interests in all coal minerals the subject of existing
mining operations of Borrowers; such leasehold interests are
valid, subsisting and in full force and effect; Borrowers
enjoy peaceful and undisturbed possession under all leases
under which they operate; and as of this date there are no
defaults in the payment of the royalties required under any
such leasehold interest, there have been no material defaults
by Borrowers under any of the other terms and provisions of

any such leaseholds, and to the knowledge of Borrowers no
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event has occurred which with the giving of notice or the
passage of time, or both, could result in a default under any
such leasehold.

6.5 There is no action, proceeding or investigation
pending or threatened which questions the wvalidity of the
Agreements or the Notes or any action taken or to be taken
pursuant hereto or thereto, or which might result, either in
any case or in the aggregate, in any material and adverse
change in the business, operations, affairs or conditions of
Borrowers or their respective properties and assets taken as
a whole or in any material liability on the part of Borrowers.

6.6 Ne;ther of Borrowers 1s in violation of any
requirement of any applicable environmental act or law, in-
cluding the Federal Surface Mining and Reclamation Act, as
amended, or any occupational safety and health act, including
the Federal Coal Mine Health and Safety Act, as amended, or
any standard, rule or order promulgated pursuant thereto or
any regulation prescribed pursuant thereto.

6.7 Borrowers are 1n compliance with all laws
applicable to their businesses, and, without limitation,
have obtained complying coverage under and are otherwise in
compliance'with the Federal Social Security Act, as amended,
Title IV of the Federal Coal Mine, Health and Safety Act, as
amended, the Federal Surface and Mining Reclamation Act, as
amended, workers' compensation laws and all other applicable
similar, supplemeﬁtary or complementary state or federal

laws, regulations, requirements or guidelines.
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6.8 Neither of Borrowers 1s in violation of or in
default under any provision of: 1ts charter or articles or
certificate of incorporation, by-laws or code of regulations
(each as amended to date); any law, rule, regulation, order,
writ, judgment, injunction, decree, determination or award
presently in effect and having applicability to Borrowers,
or any indenture or loan, credit or other agreement, lease or
instrument to which Borrowers or either of them is a party or
by which their or its properties or assets 1s bound or encum-
bered. The execution, delivery and performance of the
Agreements and the Notes will not result in any such viola-
tion of or be in conflict with or constitute a default under
any such provision, nor result in the creation of any mort-
éage, lien, charge or encumbrance upon any of the properties
or assets of Borrowers or either of them or permit the accelera-
tion of any indebtedness of Borrowers or either of them pursuant
to any such provision. There is no such provision which
materially and adversely affects or in the future may (so
far as can now be foreseen by Borrowers) materially and
adversely affects the businesses, operations, affairs or
condition of Borrowefs.

6.9 The KUC Agreement and the Agreements are valid
and enforceable by Borrowers (assuming their due performance
thereof) against all other parties thereto in accordance with

the terms therecf and Borrowers are not in default thereunder.
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6.10 Borrowers own or possess all the patents,
trademarks, service marks, trade names, copyrights and
licenses, and rights in respect of the foregoing, necessary
for the conduct of their respective businesses as now conducted,
without any known conflict with the rights of others.

Section 7. Affirmative Covenants

Until this Loan Agreement is terminated and all
the Indebtedness of Borrowers has been pald and satisfied:

7.1 Borrowers shall furnish to the Agent and each
Bank, within 30 days after the close of each month of each
fiscal year, a consolidating and consolidated balance sheet
of Coal Co. and all Subsidiaries as of the close of such period
and a consolidating and consolidated operating statement and
reconciliation of surplus of Coal Co. and all Subsidiaries
for such period, all prepared in accordance with generally
accepted accounting principles applied on a consistent basis
and certified by the Treasurers of Coal Co. and Sales Co.;

7.2 Borrowers shall furnish to the Agent and each
Bank, within 90 days after the close of each fiscal year, a
complete consolidated annual audit report, including a
consolidating balance sheet of Coal Co. and all Subsidiaries as
of the close of such fiscal year, and consolidating operating
statements and recapitulations of surplus of Coal Co. and all
Subsidiaries for such fiscal year, which audit shall have been
prepared in accordance with generally accepted accounting

principles applied on a consistent basis and certified in
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content satisfactory to the Agent by independent certified
public accountants of recognized standing acceptable to the
Agent;
7.3 The annual audit report required by Paragraph
7.2 will be accompanied by a certificate prepared by the
Coal Co.'s and Sales Co.'s independent certified public
accountants stating that except as disclosed in the certificate,
they have no knowledge of any Event of Default or event
which with the lapse of time or notice or both would become
an event of default hereunder;
7.4 The monthly financial statements required by
paragraph 7.1 shall be accompanied by certificates of the
Chief Executive OQOfficers of Coal Co. and Sales Co. stating
that except'as disclosed in the certificate they have no
knowledge of any event of default or event which with the
lapse of time or notice or both would become an event of
default hereunder;
7.5 Borrowers shall at all times
(a) Maintain insurance upon all their property and
against liability of such character and
amounts as is maintained by Coal Co. and
Sales Co. at the date ﬁereof; and

(b) Furnish annually to the Agent and each Bank,
and otherwise upon the request of the Agent,
comprehensive statements of their insurance

coverage; and
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(c) Furnish to the Agent and each Bank insurance

required by the Agreements;

7.6 Upon request of the Agent or any Bank, Bor-
rowers shall make available for inspection to duly authorized
representatives of any Bank any of their books and records
and shall furnish to the Agent and such Bank any information
regarding their business affairs and financial condition
within a reasonable time after written request therefor and
the Agent, on its own initiative or at the request of any
Bank, shall, at any time, have the right, but not the duty,
to make direct verification with or notify any person in or
under contract or agreement with, and any debtor or obligor
of Borrowers, of any fact and, subsequent to the occurrence
of an Event of Default, to aemand and receive payment directly
to the Agent or the Banks for any account or other receivable
due Borrowers;

7.7 Borrowers shall promptly pay and discharge
all taxes and assessments levied and assessed or imposed
upon their respective property (including the Collateral) or
upon their respective income as well as all claims which, 1if
unpaid, might by law become a lien or charge uﬁon their
property; however, nothing herein contained shall require
Borrowers to pay any such taxes, assessments or claims so
long as Borrowers in good faith contest the validity and
stay the execution and enforcement thereof, and Borrowers
shall forthwith notify the Banks of any such good faith

contest;
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7.8 The Agent shall be the primary depository
and principal bank of account of Coal Co. and Sales Co.

7.9 Borrowers will at any time upon the written
request of the Banks execute and deliver to the Banks such of
the Perfecting Documents as are necessary in the Agent's or
any Bank's opinion, such Documents to be in form and substance
satisfactory to the Agent or any Bank; and pay all recording
costs, fees and taxes 1n connection therewith;

7.10 Mr. Harry LaViers, Jr., shall continue to be
Coal Co.'s Chief Executive Officer and Mr. Keith F. Merrick
shall continue to be Sales Co.'s Chief Executive Officer;

7.11 Borrowers will maintain and keep in effect
their respective corporate existence and engage primarily in
the business(es) in which they are now engaged;

7.12 Borrowers will comply, in all substantial
respects, with all statutes, laws, ordinances and govermmental
rules, regulations and orders to which they are subject or
which are applicable to their businesses, properties and
assets, including, without limitation:

(a) All provisions of the Employee Retirement

Income Security Act of 1974 and the rules and
requlations promulgated thereunder, which, if
violated, might result in a lien or charge
upon any property of Borrowers;

(b) The Federal Occupational Safety and Health

Act, as amended, the Federal Coal Mine Safety
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and EHealth Act, as amended, and the rules and
regulations promulgated thereunder; and

(c¢) Applicable statutes or governmental rules,

requlations, orders and restrictions relating
to environmental standards or controls;

(d) However, nothing provided in this paragraph

7.12 shall require compliance with any law,
statute or governmental ruls, regqulation or
order 1f the validity of such law, statute,
rule, regqulation or order, as applied to
Borrowers, 1is being contestad in good faith
and by appropriate proceedings promptly
initiated and diligently conducted, the

Agent 1s given prompt notice of such contest,
and the business, operations, affairs or con-
dition of Borrowers or the ability of Bor-
rowers to perform under this Agreement 1s not
materially or adversely affected.

7.13 Borrowers will comply with all agreements,
contracts, undertakings and obligations of any kind or
nature which, if breached or violated, could result in a
lien or charge upon any property of Borrowers which would
materially and adversely affect the business, operations,
affairs or condition of Borrowers or impair the ability of

Borrowers to perform their obligations hereunder;
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7.14 Borrowers will report immediatel§ any £fact or
event which does or could with the lapse of time make 1lncorrect
any representation or warranty hereunder or become an event of
default or impair Borrowers' ability to perform hereunder.

7.15 To secure all the Indebtedness, Borrowers
grant to the Agent and to the Banks a continuing security
interest in all the Collateral, whenever acquired, including
that recited in all Agreements and herein.

Section 8. Negative Covenants

Until this Loan Agreement i1s terminated and all Indebt-
edness of Coal Co. and Sales Co. to the Banks has been paid,
unless each of the Banks shall have otherwise agreed in writing:

8.1 Borrowers will not

(a) Create, incur, assume, or suffer to exist any

mortgage, pledge, encumbrance, security

interest, lien or charge of any kind upon any

of their property or aséets, whether now

owned or hereafter acguired, except to Banks

and except:

(1) liens for taxes not yet due or which are
being contested in good faith by appro-
priate proceedings and Banks shall
immediately be notified of such contest;

(2) other liens, charges and encumbrances
incidental to the conduct of its business

and securing borrowed money or the
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(b)

purchase price of property acquired
after the date heresof, provided, however,
that such liens, charges or encumbrances
will not exceed $150,000 in any one
instance or $450,000 in the aggregate
outstanding at any time;

(3) the existing mortgage on the coal preparation
plant located at Irvine, Kentucky, securing
indebtedness payable to David H. Swanson and
Ruth K. Swanson in the approximate outstand-
ing principal balance of $2,000,000;

(4) the indebtedness represented by the Notes,
those of the Agreements between Borrowers
and CNB existing prior to the date hereof,
the Agreements and all attendant documents;

(5) royalty charges incurred in the ordinary
course of the business of mining;

Create, incur, assume or suffer to exist any

Funded or Current Debt except:

(1) debt represented by the Notes issued heresunder.

(2) the debt referred to in paragraph 8.1(a);

(3) other Funded Debt as of the date of and
disclosed in the most recent Financial
Statements furnished to the Banks prior to
the date hereof, but in any event not ex-

ceeding in the aggregate $150,000;
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(<)

(d)

(42) unsecuresd Current Debt not to exceed an
aggregate amount of $400,000 outstanding
at any time;
(3) any other unsecured indebtedness which,
in the sole opinion of the Banks and
counsel for the Banks, is satisfactorily
subordinated to all Indebtedness owing
to the Banks;
Assume, guarantee, endorse, continéently agree To
purchase or otherwise become liable upon the obli-
gation of any person, £irm, corporation, or other
entity, except to the extent such obligation does
no? exceed the amount of $100,000 to any one
such person, firm, corporation or other entity,
and in the aggregate amount of $300,000;
Merge or consolidate with any other corporation,
or ligquidate, or sell, lease, transfer, or other-
wise dispose of all or a substantial part of their
property or assets (however, it is understood
by the Banks that Borrowers are in the process
of expending approximately $2,000,000 in
liquid assets in 1979 for the acguisition and
construction of a coal loading and transfer
facility in Hancock County, Kentucky):
Acquire or purchase for holding, investment or

other purpose excepting use thereof in the
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(£)

normal and ordinary course of Borrowers' busi-
ness(es) as now constituted the assets of any
person, partnership, corporation or other
entity or acquire or purchase the outstanding
Securities of any corporation; however,
purchase of U.S. Government Securities, prime
commercial paper, and certificates of deposit
of commercial banks having a net worth of

not less than $2% million may be made without
limitation if such investments have a maturity
of one year or less;

Create or dispose of any Subsidiaries or
become a party to any partnership or joint
venture unless Banks shall immediately be
notified in writing of the creation of such
entities and such entities shall immediately
execute guarantees of all the Indebtedness
and become subject to the covenants, condi-
tions and warranties of Borrowers under this
Agreement (except that the entity, 1f any,
created in connection with the facility
identified in paragraph 8.1(d) will not exe-
cute such guaranty so long as Borrowers'
investment or contribution in connection

therewith does not exceed $2,000,000);
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(g)

(h)

8.2
(a)

Declare or pay any cash dividend or redeem,
purchase, retire, or in any manner acguire

any issued and outstanding shares of their
capital stock, or make any distribution of

assets to their stockholders, except that,

with notice to the Agent and until Banks give
notice to the contrary, Coal Co. may make
acquisitions of its own shares in amounts not
exceeding $300,000 in any one fiscal year

and, in addition, Borrowers may declare cash
dividends in monthly amounts not in excess of

ten percent of after tax income for each

month, provided that, at the time of any such
dividend, Borrowers shall have net after tax
income for the fiscal year to date;

Enter into any agreement with any bank, insurance
company or other lender or investor providing for
the leasing of any real or personal property which
has been sold or transferred by Coal Co. or Sales
Co. to such lender or investor; and

Borrowers will not

Permit the Tangible Net Worth of the Sales Co.

to be less than $4,000,000 prior to and including
December 31, 1980; less than $4,250,000 after
December 31, 1980, and prior to and including
December 31, 1981; or less than $4,500,000 there-

after; or
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(b)

(c)

(d)

Permit the Consolidated Tangible Net Worth of Coal
Co. and all its Subsidiaries to be less than
$13,000,000 prior to and including December 31,
1979; less than $14,000,000 after December 31,
1979, and prior to and including December 31,
1980; less than $16,000,000 after December 31,
1980, and prior to and including December 31,
1981; less than $18,000,000 after December 31,
1981, and prior to December 31, 1982; less
than $20,000,000 after December 31, 1982, and
prior to and including December 31, 1983; less
than $22,000,000 after December 31, 1983, and
prior to and including December 31, 1984; less
than $24,000,000 thereafter; or

Permit the Consolidated Current Assets of

Coal Co. to be less than its Consolidated
Current Liabilities prior teo and including
December 31, 1979; less than one and one

tenth of (or 1.1 times) its Consolidated
Cufrent Liabilities after December 31, 1979,
and prior to and including December 31, 1981;
less than one and two tenths of (or 1.2 times)
its Consolidated Current Liabilities after
December 31, 1981; or

Permit the Consolidated Working Capital of Coal

Co. to be less than $2,000,000 prior to and
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(e)

9.1

including December 31,.1979; less than Sé,ZO0,000
after December 31, 1979, and prior to and including
December 31, 1981; less than $2,500,000

thereafter; or

Permit Coal Co.'s ratic of debt to Consolidated
Tangible Net Worth to exceed 3.0 to 1 prior to

and including December 31, 1980; 2.75 to 1 after
December 31, 1980, and prior to and including
December 31, 1982; 2.50 to 1 thereafter.

Secticn ¢. Events of Default

Borrowers shall be deemed to be in default, and

an Event of Default shall be deemed to have occurred, here-

under 1n the event that:

(a)

(b)

(c)

Coal Co. and/or Sales Co. shall fail to pay any
principal or interest due under the Notes when

the same shall become due; or

Any representation, covenant, or warranty made by
Coal Co. and/or Sales Co. in this Loan Agreement,
any of the Agreements, or any attendant documents
shall prove to have been or become incorrect in
any material respect; or

Coal Co. and/or Sales Co. shall fail to perform or
observe any other terms, conditions, covenants,

or agreements contained in this Loan Agreement,
any of the Agreements, the Notes, the Perfection
Documents or in any document executed in connection

with any of the Indebtedness; or
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(d) Coal Co. and/or Sales Co. should be in default of
or under any covenant, agreement, term or condition
with any one or more of the Banks, whether or
not related to the Indebtedness hereunder.

9.2 In the Event of Default, any or all of the Indebt-
edness, witlr accrued interest thereon, shall become and be imme-
diately due and payable at the option of the Banks.

9.3 1In the Event of Default, Borrowers and each of them
hereby irrevocably appoint the Agent their true and lawful attorme
with power of substitution, for them and in their names, or in
the names of Banks or otherwise, for the use and benefit of the
Banks but at the cost and expense of Coal Co. and Sales Co.,
generally to sell, assign, transfer, pledge, compromise, institute
suit on, make any agreement with respect to or otherwise deal
with any of the Collateral and any assets pledged to the Banks,
as fully and completely as though the Banks were the absolute owne
thereof for all purposes. For the purpose of realizing their righ-
therein, the Banks may endorse checks in the name of Coal Co. and/
Sales Co. The powers conferred on the Agent and the Banks by this
paragraph are solely to protect their own interests and shall not
impose any duties upon the Agent or the Banks to exercise any such
powers.

Section 10. Enforcement of Security and Remedies

10.1 In addition to the rights of the Banks and other
Sections hereof and under the Uniform Commercial Code of Ohio, or

any other applicable law, Borrowers hereby fully authorize and
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empower the Agent and the Banks, upon the happening of any event
of default under Section 9 hereof, to sell, assign, and deliver
all of the security herefor, or any part thereof or any substitute
therefor or any addition thereto, at any public or private sale,
at the option of the Banks or any officer or an?one acting on
behalf of Banks, and the Banks, their officers or agents may bid
and become purchasers at any such sale.

10.2 In the Event of Default hereunder or at any time
the Agent or the Banks in good faith believe that the prospect of
payment or performance of the Indebtedness is impaired (the
facts and circumstances giving rise to such belief continuing
uncorrected for ten days subsequent to the Banks' transmission
of written or telephonic or telegraphic notice thereof to either
of Borrowers), then, or at any time thereafter (such default
not having previously been cured), the Agent or the Banks
may declare all of the Indebtedness to be immediately due
and payable, without notice or demand therefor, and shall
then have all remedies under the Agreements and all the
remedies of a secured party under the laws of the State of
Ohio, or any other applicable laws, including, without
limitation, the right to take possession of the tangible
items of the Collateral, and for that purpose the Agent or
the Banks may require Borrowers to make the Collateral and
the records therecf available to the Agent or the Banks at a
place to be designated by the Agent reasonably convenient to

both parties and may, so far as Borrowers can give authority
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therefor, enter upon any premises on which the Collateral or
any part or records thereof may be situated and remove the
same therefrom, and Borrowers hereby walive and release the
Agent and the Banks of and from any and all claims in con-
nection with such removal.

10.3 The parties hereto recognize that porticns of
the Collateral may be widely scattered geographically, diffi-
cult of preservation and disposition, important to the con-
tinued operation of public utilities and industries and subject
to complex maintenance and management. Accordingly, those
parties agree that, after an Event of Default, the Agent and
the Banks are to have the widest possible latitude to pre-
serve and protect the Collateral and the Bagks' security
therein and agree further that, at the option of the Agent
or the Banks, the Banks shall have the ungualified right to
appointments of receivers for the preservation, possession,
protection and disposition of all or part of the Cecllateral
and the collection and protection ﬁor.the Banks of any
proceeds of use or disposition thereof and/or to do any
other thing and exercise any rights or remedies which the
Banks may or might, with or without judicial process, do or
exercise.

10.4 To the extent permitted by applicable law,
Borrowers hereby waive any rights now or hereafter conferred
by statute or otherwise which may require the Agent or the

Banks to sell, lease or otherwise use any Collateral in

-33=-



mitigation of the Banks' damages or which may otherwise
limit or modify any of the Banks' rights or remedies under
this Section. However, Borrowers do not waive any right to
notice hereunder, under the Agreements, or by law, and do not
walve any claim or defense based upon the Banks' failure to
dispose of the Collateral in a commercially reasonable manner,
within the guidelines of this Section 10 and in light of all
circumstances.

10.3 No right or remedy of the Agent or the Banks
hereunder shall be exclusive of any other remedy herein or
by law provided; each right or remedy shall be cumulative in
addition to every other right or remedy and, in addition,
the exercise of any remedy by the Agent or any Bank hereunder
shall not of itself constitute a recognition of a default of
all provisions hereof or of an intent by the Agent or that
Bank to terminate all the provisions hereof. Moreover, a
failure of the Agent or any Bank to insist upon strict
compliance with the terms hereof or to assert any right or
remedy hereunder shall not be a waiver of any default and
shall not be determined to constitute a modification of the
agreements of the parties hereto or the terms hereof or to
establish any claim or defense.

10.6 In the event that Borrowers should fail duly
and promptly to perform any of the things required to be
performed hereunder, the Agent or any Bank may, at its

option, immediately or at any time thereafter, perform the
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same for the account of Borrowers without thereby waiving
any default, and any amount paid or expenses or liability
incurred by the Agent or such Bank in such performance,
together with interest thereon until paid at the rate of 1%
percent per annum, or the rats of interest specified in the
Notes, whichever 1is greater, shall be payable to such Bank
by Borrowers on demand and shall be and become part of the
Indebtedness.

10.7 In the event that any amount due and payable
to the Banks from Borrowers remalns overdue for more than 15
days, Borrowers shall pay the Banks hereunder on demand and
as part of the Indebtsdness intsrest on such amount from the
date payable to the date of actual payment at the rate of 15
percent per annum, or the rate of interest specified in the
Notes, whichever is greater.

Section 1l1. The Banks and The Agent

11.1 Each Bank hereby authorizes the Agent to act
on its behalf to the extent herein provided, to execute the
Security Agreement and the Perfection Documents, and any
amendments or substitutions thereof, and to exercise and
execute such other powers as are reasonably incidental
thereto, including the receipt of all payments of principal
of and interest on the Notes and Commitment Fees, with full
power and authority as attorney-in-fact for such Bank to
institute and maintain against Borrowers actions, suits or

proceedings for the collection and enforcement of the Notes
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and to £ils such proofs of debt or other documents as may be
necessary to have the claims of such Bank allowed in any
proceeding relative to Borrowers or their creditors or
affecting their properties and to take such other action for
the protection, collection and enforcement of the Notes as
the Agent may deem advisable. The Agent may take any such
action in its discretion and shall take such action for the
protection, collection and enforcement of the Notes as may
bé requested by Banks whose commitment percentages under
this Agreement aggregate at least 65 percent of the total
aggregate commitment to make Advancements hereunder. Any
Bank may revoke the authority of the Agent set forth in this
Section 11.1, effective upon actual receipt of written
notice by the Agent of such revocation. Such revocation will
not impair the authority of the Agent as agent for the remaining
Banks or of those Banks to take any action hereunder. All
expenses, including counsel fees, incurred by the Agent 1n
taking any action hereunder shall be borne, subject to
Borrower's liability therefor hereunder, by the Banks ratably
in accordance with their respective commitment percentages
under this Agreement, and the Banks hereby agree to feimburse
the Agent for all such expenses on request.

11.2 Neither the Agent nor any of its directors,
officers or employees shall be liable for any action taken
or omitted in the absence of gross negligence or willful

misconduct. Borrowers shall certify to the Agent the names
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and signatures of their officers authorized to sign Notes,
execute certificates and otherwise act in respect hereof,
and the Agent may conclusively rely thereon until recéipt by
it of notice to the contrary. Subject to its duty to satisfy
itself as to the adequacy and scope of the documents to be
delivered pursuant to Section 5 hereof, the Agent shall not
be under a duty to examine or pass upon the validity, effectivenes
genuineness cr value of the Agreements or any other instrument
or document furnished pursuant thereto or in connection
therewith, and the Agent shall be entitled to assume that
the same are valid, effective and genuine and what they
purport to be. The Agent shall be entitled to rely upon any
opinion of any counsel rated "av'" by Martindale-Hubble in
relation to this Agreement. The Agent may treat the payee
of any Note as the holder thereof until written notice of
transfer shall have been filed with it. Wwith respect to its
loans hereunder, The City National Bank & Trust Company of
Columbus shall have the same rights and powers hereunder as
any Bank and may exercise the same as though it were not the
Agent and it and its affiliates may accept deposits from,
lend money to and generally engage in any kind of business
with Borrowers or any Subsidiary as if it were not the
Agent.

11.3 The Banks agree to indemnify the Agent (to
the extent not reimbursed by Borrowers) ratably according to

the respective principal amounts of their commitments hereunder
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from and against any and all liabilities, obligations,
losses, damages, penalties, actions, judgments, suits,
costs, expenses or disbursements of any kind or nature
whatsoever which may be imposed upon, incurred by or asserted
against the Agent in any way relating to or arising out of
the Agreement or any action taken or omitted by the Agent
under the Agreement provided that no Bank shall be liable
for any portion of such liabilities, obligations, losses,
damages, penalties, actions, judgments, suits, costs, expenses
or disbursements resulting from the Agent's gross negligence
or willful misconduct.

11.4 1If the Agent acgquires actual knowledge of any
Event of Default hereunder or of an event which, with the giving
of notice or the lapse of time, or both, would constitute an
Event of Default hereunder, the Agent shall promptly give
notice thereof to the Banks and will take such action and
assert such rights under the Agreements or the Notes as those
Banks whose commitment percentages aggregate at least 6%
percent of the total aggregate commitment to make Advancements
hereunder shall direct. However, 1f the Banks entitled to so
direct the Agent shall fail, for ten days after the giving of
any such notice, to so direct the Agent, the Agent may take
such action and assert such rights as it deems to be advisable
in its discretion for the protection of the interests of the

holders of the Notes.
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11.5 Each Bank hereby represents to Borrowers, the
Agent and the other Banks that the Notes are being received by
each Bank as a result of making loans in the ordinary course
of its commercial banking business and are not being received
with a view to or for sale in connection with any distribution
of the Notes, nor with any present intention of distributing
or selling the Notes (excepting participations by affiliated
commercial banking institutions making the representations of
paragraphs 11.5 and 11.6). However, subject to any contrary
requirement of law, disposition of the property of each Bank shall
at all times be and remain within the control of such Bank.

11.6 Each Bank hereby represents to Borrowers,
the Agent and the other Banks that it has entered into this
Agreement as a result of its own independent assessment of
Borrowers' credit worthiness including a review of such
financial statements, reports and documents and an investiga-
tion of such facts and circumstances as such Bank has deemed
appropriate; and that such Bank has not relied upon the opinions
or repraesentations of the Agent or any other Bank in making this
assessment of Borrowers' credit worthiness.

Section 12. Miscellaneous

12.1 All covenants and agreements in this Agreement
contained by or on behalf of any of the parties hereto shall
bind and inure to the benefit of the respective successors
and assigns of the parties hereto whether so expressed or

not, except that neither Sales Co. nor Coal Co. shall have
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the right to assign its rights hereunder or any interest
herein without the prior written consent of each of the
Banks.

12.2 Except as otherwise specifically provided
herein, notice shall be deemed to have been properly given
to Sales Co. when in writing and deposited in the United
States registered or certified mail, postage prepaid and
addressed to South-East Coal Sales Company, 88 East Broad
Street, Columbus, Ohio 43215, whether or not the same is
actually received by the Sales Co. Notice shall be deemed
to have been properly given to Coal Co. when in writing
deposited in the United States registered or certified mail,
postage prepaid and addressed to South-East Coal Company,
P.0. Box 332, Irvine, Kentucky 40336, whether or not the
same is actually received by the Coal Co. Any communication
to any Bank and to the Agent shall be deemed properly given
if similarly mailed to its Commercial Loan Department at its
particular address as stated herein, to the attention of the
officer or agent executing this Agreement. Any party hereto may
at any time change its address for notiiication purposes by
ﬁailing, as aforesaid, a notice stating the change and
setting forth the new address.

12.3 No amendment, modification, termination, or
waiver of any provision of this Loan Agreement, the Notes,
or the Agreements and attendant documents, nor consent to

any departure by Borrowers therefrom, shall in any event be
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effective unless the same shall be in writing and signed by
the Agent, and then such waiver or consent shall be effective
only in the specific instance and for the specific purpose
for which given. No notice to or demand on Borrowers 1in any
case shall entitle Borrowers to any other or further noctice
or demand in similar or other circumstances.

12.4 All accounting terms not specifically defined
herein shall be construed in accordance with generally
accepted accounting principles consistently applied.

12.5 All costs or expenses, including, without
limitation, lsgal fees, incurred in connection with the
preparation, administration or enforcement of this Agreement,
the Notes, the Agreements and the Perfection Documents, or
any other instruments, documents, or agreements to be delivered
hereunder shall be paid by Borrowers on demand. In addition,
Borrowers agree to and do hereby indemnify the Banks from
and hold them harmless against all such costs and expenses
of any taxes, assessments or charges (not measured by or
assessed upon their net income) made by any governmental
authority by reason of the execution and delivery of this
Agreement, the Notes, the Agreements or the Perfection Docu-
ments.

12.6 To the extent possible this Agreement shall
be interpreted as consistent and cumulative with those of
the Agreements between CNB and Borrowers i1n existence at the

date hereof which may be assigned to the Agent hereunder by
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CNB, 1in the event of direct conflict, the provisicns of this
Agreement will prevail.

12.7 The titles to the various sections of this
Agreement are solely for convenience and are not a part of
the Agreement for purposes of interpreting the provisions
hereof.

12.8 Unless otherwise specified, the terms "herein,"
"hereunder," "hereto," "herewith" and words of similar
import refer to this entire Agreement; the singular includes
the plural and conversely.

12.9° This Agreement, the Notes, the Agreements
and the Perfection Documents, or any other instruments,
documents, or agreements to be delivered hereunder, are
being executed and delivered and are intended to be performed
in the State of Ohio. The parties hereto agree that the law
of the Stats of Ohio shall govern their rights and duties
hereunder, excepting applicable federal law and except only
to the extent precluded by other states' law of mandatory
application. If any provision hereof or of the Agreements
is or becomes invalid or unenforceable under any law ¢f manda-
tory application, it is the intent of the parties hereto that
such provision wiil be deemed omitted herefrom or therefrom,
the remaining provisions to remain in full force and effect.

12.10 As a specifically bargained inducement for
the Banks to extend credit giving rise to the Indebtedness,

all parties hereto agree that ANY ACTION, SUIT OR PROCEEDING
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IN RESPECT OF OR ARISING FROM OR OUT OF THIS AGREEMENT, ITS
MAKING, VALIDITY OR PERFORMANCE, SHALL, AT THE SOLE OPTION

CF THE AGENT, BE PROSECUTED AS TO ALL PARTIES AND THEIR
SUCCESSORS AND ASSIGNS AT COLUMBUS, QHIO. EACH PARTY HERETO
CQNSENTS TO AND SUBMITS TO THE EXERCISE OF JURISDICTION OVER
ITS PERSON BY ANY COURT SITUATED AT COLUMBUS, CHIO, AND
HAVING JURISDICTION OVER THE SUBJECT MATTER. Sales Co. and
Coal Co. each hereby irrevocably appoint and designate

Louis A. Nobile, whose address 1s 100 East Broad Street,
Columbus, Ohio 43215, or any other person whom the Agent,
after giving Sales Co. and Coal Co. five (%) days' written
notice thereof may appoint, as i1ts true and lawful attornev-
in-fact and duly authorize agent for service of legal process
andvagrées that service of such process upon such party

shall constitute personal service of such process upon each
of them. Such attorney-in-fact, within five (3) days after
receipt of such process, shall forward the same, by certified
or registered mail, together with all papers affixed thereto,
to Sales Co. or Coal Co., as the case may be, at its address
as set forth herein.

12.11 This writtén Agreement is exclusive as to
its subject matter and no inconsistent oral agreement shall
be binding.

This Agreement may be executed in one or more
counterparts, each of which shall be deemed to be a duplicate
original, but all of which, taken together, shall constitute

a single instrument.
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IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be duly executed by their respective duly

authorized officers as of the day of , 1978.
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THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS, Columbus,

By

Philip C. Parker
Assistant Vice President

THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS

By

Philip C. Parker
Assistant Vice President

PITTSBURGH NATIONAL BANK

By:

CITIZENS FIDELITY BANK AND TRUST

COMPANY

By:

THE FIRST NATIONAL BANK OF
LOUISVILLE

By:

LENDERS
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By:
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LOAN AGREEMENT

THIS AGREEMENT, dated Va7 A , 1975, by and between

SOUTH-EAST COAL SALES COMPANY, a corporation organized and existing
under the laws of the State of Kentucky, located at 88 East Broad
Street, Columbus, Ohio, (hereinafter called "Sales Co."), SOUTH-EAST
CbAL COMPANY, a corporation organized and existing under the laws of
the state of Kentucky, located at Irvine, Xentucky, (hereinaftar called
"Coai'Co.") and THE CITY NATIONAL BANK & TRUST COMPANY OF COLUMBUS,

Coluntbus, Chio (hereinafter called "Bank").

WITNEGSSET H:

WHEREAS, Coal Co. is the owner of 4892 of the 5000 issued and
outstanding shares of capital stock of Sales Co.; and

WHEREAS, Sales Co. and Ccal Co. desire jointly and severally to
obtain a line of credit in an amount not to exceed Ten Million Dollars
($10,000,000.00); and

WHEREAS, Bank 1s willing to extend such credit upon the terms and
conditions hereafter set forth:

NOW THEREFORE, the Parties agree as follows:

Section 1. Line of Credit

s 1.1. Subject to the tefms and conditions of this Loan Agreement,
Bank agrees to lend to Sales Co. and Coal Co., jointly and severélly,
up to 80% ofvthose outstanding accounts receivable of Sales Co., not o;er
thirty (30) days past due, as are acceptable to Bank, in its sole
‘discretion. The aggregate unpaid principal amount of loans from 3ank

‘to Sales Co. and Coal Co. at any one time outstanding hereunder shall

not exceed Ten Million Dollars ($10,000,000.00), or 80% of said accounts



-~ receivable, whichever is less.

1.2. 1In the case of each borrowing, Sales Co. and Coal Co. shall
deliver to Bank a demand Promissory Note, executed jointly and severally
by Sales Co. and the Coal Co., in the férm of Exhibit "A" attached heret
(hereinafter‘collectively called the "Notes"), pavable to the order of
the Bank with the blanks appropriately filled in.

1.3. Interest shall be payable monthly, on the last day of each
calendar month, computed on the daily unpaid balances of all Notes ocut-
standing at any time during that mconth, on the basis of a 360 day year,
at a fluctuating rate equivalent to one per cent (1%) per annum in exces:
of the prime rate of the Bank for ninety day loans to responsible and
substantial commercial borrowers in efféct from time to time. In computi
the unpaid balances of the Notes there shall be deducted from the face
amount of the Notes all payments received and collected by Bank, such
payments to be applied firstiy to the payment of any interest due and
seccendly to the payment of the unpaid principal balances of the Notes in
the order of their dates beginning with those bearing the earliest date.

1.4. Sales Co. and Coal Co. shall make all payments on account of
principal of, or interest oh, the Notes provided by this Agreement, to
Bank as payee at its Main Office; 100 East Broad Street, Columbus,Chio,
as such payments shall become due in accordance with the terms hereof
or of the Notes and any Security Agreements executed and delivered here-
under.

1.5. Any other terms or conditions of this Loan Agreement, the
‘Notes, or any Security Agreements notwithstanding, either Sales Co. and

Coal Co. or Bank may terminate this Loan Agreement at any time upon



giving the other written notice thereof by registered or certified
"“nail. Termination of this Loan Agreement shall be deemed effective
upon the depositing of such written notice in the United States Mail.
Such termination shall not affect the rights, liabilities, and obliga-

tions of the parties with respect to loans made prior to the effective

-

A

date of termination. Until such time of termination, as ccnsideration
for the credit hereby extended, Sales Co. and Coal Co. shall pay to Bank
commitment commission on the daily average unused portion of this commit
ment at the rate of one-quarter of one percent (1/4%) per annum starting
with the date of this Agreement, said commission to be computed on a

360 day year basis and Eo be payable monthly, on the last day of each

calendar month, commencing on the last day of May, 1975.

Section 2. Conditions of Borrowing

In addition to the cother terms and conditions of this Loan Agreement
the obligation of Bank to make loans to Sales Co. and Coal Co., jointly
.and severally, as provided for hereunder, shall be subject to the followi
conditions:
2.1. Prior to the initial bbrrowing hereunder, Sales Co. and Coal
Co. shall furnish to Bank the following:
A. Duly executed Security Agreements, in the form of Exhibits
"B" and "C" attached hereto, (hereinafter called "Security
Agreements", and Financing Statements, in a form satis-
factory to Bank, creating security.interests constituting
a first lien on all receivables of Sales Co. and Coal Co.
and securing the payment of all locans and advahces made

pursuant to this Lcan Agreement or the Notes issued

hereunder.



B. Certified copies of the resolutions of the Boaxrds
of each of Sales Co. and Coal Co. authorizing the
execution of this Loan Agreement and any Notes,
Security Agreements or Financing Statements to be
issued hereunder, and any other matters contemplated
héreby;

C. Opinions satisfactory to Bank by Counsel acceptable

‘»_.l

to Bank as to the matters referred to in Section 3.
hereof.

2.2. At the time of each borrowing, Sales Co. and Ccal Co. shall
deliver to Bank an executed Accounts Receivable and.Loan Summary in the
form of Exhibit "D" attached hereto, as said form may be changed by Bank
from time tovtime, and shall be in compliance with all of thé provisions,
warranties, terms, and conditions contained in this Agreement with
which they are to comply, and there shall exist no default under this
Loan Agreement, the Notes, or the Seeurity Agreements, and no event
shall exist or shall have occurred which with the lapse of time or
notice or both would constitute such an event of default theresunder.

2.3. Sales Co. and Coal Co. each hereby authorize Bank, in its
sole discretion, to apply all or any portion of thé balances of any
éccount maintained by either of them with the Bank to the payment or
reduction, in whole or in part, of any or ali principal or interest

then due by Sales Co. and Cocal Co. to the Bank under the Notes.

Section 3. Warranties

In borrowing hereunder, the Sales Co. and Coal Co., jointly and

severally, represent and warrant to Bank, which representations and
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warranties will survive the execution and delivery of this Agreement
and the Notes, that:

3.1. Sales Co. and Coal Co. are duly organized and existing
corporations under the laws of the State of Kentucky and ares gualified
to do business in all states where such qualification is necessary;
the execution hereof has-.been duly authorized by appropriate corporate
action; there is no prohibition, either in law( in their articles of
incorporation or by-laws or in any agreements to which they are a party,
which in any way prohibits or would be violated by the execution and
carxrying out of this Loan Agreement in any respect; this Loan Agreement
has been duly executed and is the wvalid and binding obligation cf Sales
Co. and Coal Co. and, the Notes and Security Agreements issued and
delivered to Bank pursuant to the provisions hereof will alsoc be valid
and binding obligations of Sales Co. and Coal Co. according to their
terms; and the executed Security‘Agreements and Financing Statements
when properly filed will at all times, until the Notes are paid in
full, constitute a duly perfected, legal, valid, and enforceable first

priority security interest in and to the receivables of Sales Co.

-and -Coal Co., and all action required to perfect fully the Bank's

first priority security interest in and to the receivables of Sales

Co. and Coal Co. has been taken and completed.
3.2. Sales Co. and Coal Co. have furnished to Bank true and correct

balance sheets and profit and loss statements as of December 31, 1974,

which fairly reflect the financial condition of Sales Co. and Coal Co.

=

3.3. There are no actions or litigations pending or, to the



knowledge of Sales Co. or Coal Co., threatened against Sales Co. or
*Coal Co. in any court or governmental instrumentality or agency, which
might result in any material adverse change in the business, financial
condition, or property of Sales Co. or Coal Co.

3.4, Sales Co. and Coal Co. have made no investments in, advances
to, or guarantees of the obligation of any company, individual, or
other entity except as disclosed in the above balance sheets.

3.5. Sales Co. and Coal Co. have no liabilities, direct or continger
except as disclosed in the above balance sheets.

3.6. Sales Co. and Coal Co. have paid on a current basis all taxes

of any kind or nature.

Section 4. Affirmative Covenants

Until this Loan Agreement is terminated and all indebtedness of
Sales Co. and Coal Co. to Bank has been paid:
4.1. Sales Co. and Coal Co. shall furnish to Bank within thirty
(30) days after the close of each month of each fiscal vear, a consoli-
dating and consolidated balance sheet of Sales Co. and Coal Co. as of
the close of such period and avc0nsolidating and consolidated operating
statement and reconciliation of surplus of Coal Co. and Sales Co. for
'such period, all prepared in accordance with geherélly accepted accounting
principales appiied on a consistent basis and certified by the President
or Treasurer of Cocal Co. and Sales Co. .
4.2. Sales Co. and Coal Co. shall furnish to 3ank within ninety
(90) days after the close of each fiscal year a complete consolidated
inual audit report, including a consolidating balance sheet‘of Sales

""' o

Co. and Coal Co. as of the close of such fiscal year and a consolidating



' operating statement and reconciliation of surplus of Sale§ Co. and Coal
Co. for such fiscal year, which audit shall have been prepared in
accordance with generally accepted accounting principles applied on a
consistent basis and certified in form satisfactory to Bank by independe
certified public accountants of recognized standing acceptable to Bank.

4.3. The annual audit report called for by Paragfaph 4.2 above mus
be accompanied by a certificate prepared by the Sales Co.'s and Coal Co.
independent certified public accountants stating that except as disclose
in the certificate they have no knowledge of any event of default or
event which with the lapse of time or notice or both would become an
Event of Default under Section 6 hereof.

4.4. The monthly financial statements called for by Paraqfaph 4.1
above shall be accompanied by a certificate of the Chief Executive
Officer of the Sales Co. and Coal Co. stating that except as disclosed
in the certificate he has no knowledge of any event of default or event
which with the lapse of time or notice or both would become an event of
default under Section 6 hereof.

4.5. Sales Co..and Coal Co. shall at all times:
A. Maintain insurance upon their property of such character
and amounts as is. usually maintained by Sales Co. and
Coal Co.; and

B. Furnish to Bank, upen request, a statement of their insw

coverage; and

C. TFurnish to Bank other or additional insurance promptly

upon request of Bank. |
4.6. Upon reguest of Bank, Sales Co. and Coal Co. shall make

available for inspection to duly authorized representatives of Bank



any of their books and records and shall furnish to Bank any information
w-regarding their business affairs and financial éondition within a
reasonable time after receipt of written request therefor. Bank éhall,
at any time, have the right, but not the duty, to make direct verificati
with or notify any account debtor or obligor on any of the Receivables of
Sales Co. and Coal Co. and to demand and receive payment thereof directly
to Bank.

4.7. Sales Co. and Coal Co. shall promptly pay and discharge
all taxes and assessments levied and assessed or imposed upon their
respective property or upon their respective income as well as all
claims which, if unpaid, might by law become a lien or charge upon
their property; provided, however, th;t nothing herein conﬁained shall
require the Sales Co. or Coal Co. to pay any such taxes, assessments
or claims so long as the Sales Co. or Coal Co. shall in good faith
contest the validity and stay the execution and enforcement thereof,
and Sales Co. or Coal Co. shall forthwith notify Bank of any such good
faith contest.

4.8. Bank shall be the primary depository and principal bank of
account of Sales Co. and Coal Co. |

4,9. Sales Co. shall furnish to Bank on a weekly basis an aged list
of all accounts receivable of Sales Co. setting forth that portion of suc
‘accounts receivable which are not dué} which are paét due one (1) to
thirty (30) days, and which are past due in‘excéss of thirty (30) days.

4.10. Whenever Sales Co. shall receive any payment of any
account receivable, it shall hold such payment in trust for Bank and
“shall forthwith deliver the same to Bank without comingling with any

funds belonging to Sales Co. or Coal Co., unless otherwise agreed to
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) S5y Bank. Prior to demand by Bank, Sales Co. and Coal Co. shall
vpromptly readjust and repay the Notes outstanding hereunder as accounts
receivable become more than thirty (30) days past due, or become
doubtful, or become subject to adjustment, so that £he aggregate
principal balance of all Notes outstanding hereunder shall at no time
be in excess of 80% of those outstanding accounts receivable of
Sales Co. which are not more than thirty (30) days past due, not
doubtful, or not subject to adjustment, and as are acceptable to Bank.

4.11. Sales Co. and Coal Co. shall immediately notify Bank in

the event of the refusal by an account debtor to accept or pay any
account receivable when due, or of any overdue account receivable, or
the return of or offer to return any of the goods or property which are
the subject of ané account receivable, and of the bankruptcy, insolvency,
or financial embarrassment of any account debtor, and of any claim
asserted for credit, allowance, adjustment, setoff or counterclaim where
the amounts involved exceed Twenty Five Thousand Dollars ($25,000.00).

4,12. Sales Co. and Coal Co. agree at all times to keep accurate

and complete records and accounts in accordaﬁce with sound bookkeeping
practices.

4.13. Sales Co. and Coal Co. will at any time upon the written
ﬁrequest of Bank; execute and deliver to Bank whatever instruments or
agreements as are necessary in Bank's opinion to provide Bank with a
perfected lien or liens on any of all Sales Co.'s and Coal Co.'s assets.
Said liens.shall secure all of the liabilities and obligations of Sales
and Coal Co. under this Agreement and the Notes issued hereunder and su

instruments or agreements shall be in form and substance satisfactory tc
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"ank.

| 4.14. Mr. David H. Swanson shall continue to be the Sales Co.'s
Chairman of the Board of Directors and Mr. Keith Merrick shall continue
to be the Sales Co.'s President. Mr. Harry LaViers, Jr. shall continue

to be the Coal Co.'s Chief Executive Officer.

Section 5. Negative Covenants.

Until this Loan Agreement is terminated and all indebtedness of
Sales Co. and Coal Co. to Bank has been paid, unless the Bank shall
have otherwise agreed in writing:

5.1. Neither the Sales Co. nor the Coal Co. will:

A. Create, incur, assume, or suffer to exist any
mbrtgage, pledge, encumbrance, security interest,
lien or charge of any kind upon any of their property
or assets, whether now owned or hereafter acgquired,
except: (1) liens for taxes not vet due or which
are being contested in good faith by appropriate
proceedings and Bank shall immediately bé notified
of such contest; (2) other liens, charges and en-
cumbrances incidental to the conduct of its business
and not securing borrowed money or thg purchase price
of property; (3) the e%isting mortgaée on the coal
_preparation plant located at Irvine, Kentucky, securing
indebtedness payable to David H. Swanson and Ruth K.
Swansog in the apprdximate amount of Two Million Six
Hundred Forty Nine Thousand Twenty Four and no/100

Dollars ($2,649,024.00), the existing mortgage on

-10-



certain real estate in Kentucky securing indebted-
ness payable to C. T. Williams in the approximate
amount of Sixty Five Thousand and no/100 Dollars
($65,000.00), and the existing lien on certain egquip-
ment securing indebtedness payable to The Peoples
Bank of Hazard, Kentucky, in the approximate amount
of Fourteen Thousand Seven Hundred Thirty and no/100
Dollars ($14,730.00).

Create, incur, assume or suffer to exist any funded
or current debt except: (1) debt represented by

Notes issued hereunder; (2) that debt referred to in

Sec. 5.1.A. above; (3) the existing unsecured funded debt

in the approximate aggregate amount of Nine Hundred
Eighty Eight Thousand éiéht Hundred and no/100 Dollars
($988,800.00); (4) unsecured current debt not to exceed
an aggregate amount of Four Hundred Thousand and né/100
Dollars ($400,000.00) outstanding from time to time;

(5) any other unsecured indebtedness which, in the

sole opinion of Counsel for Bank, is satisfactorily

subordinated to all indebtedness owing Bank.

Assume, guarantee, eﬁdorse, contingently agree to
purchase or other@ise become liable upon the chbligation
of any person, firm, corporation, or other entity,
except to the extent such obligation does not exceed
the amount of Twenty Five Thousand and no/100 Dollars

($25,000.00) to any one such person, firm, corporation,
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or other entity, and in the aggrecate amount of

Two Hundred Fifty Thousand and no/l00 Dollars
($250,000.00) ;

Merge or consolidate with any other corporation, or
liquidate, or sell, lease, transfer, or otherwise dispose
of all or a substantial part of their property or assets;
Acquire or purchase the assets of any person, partnership,
corporation or other entity or acquire or purchase the
outstanding securities of any corporation; provided,
however, that purchase of U. S. Government securities,
prime commercial paper, and certificates of deposit of
commercial banks having a net worth of not less

than $25 million may be made without limitation if

such investménts have a maturity of one year or less;
Cfeate any subsidiaries unless Bank shall immediately be
notified in writing of the creation of such subsidiaries
and such subsidiaries shall immediately execute guarantees
of all indebtednesé outstanaing or to be outstanding'
hereunder;

Declare or pay any cash dividend or redeem, purchase,
retire, or in any'manner acquire any issued and outstandinag
shares of their capital stock, or.make any distribution of
assets to their stockholders.

Enter into any agreement with any benk, insurance company
or other lender or investor providing for the leasing of
any real or personal property which has been or is Eo be

sold or transferred by Sales Co. or Coal Co. to such



5.2.

6.1.

Coa

AQ

The

lender or investor.
l Co. and Sales Co. will not:

Permit the tangible net worth of the Sales Co. to be

less than an amount equal to Two Million Five Hundred
Thousand Dollars ($2,500,000.00) prior to and including
December 31, 1975; less than an amount equal to Two
Million Seven Hundred Fifty Thousand and no/100 Dollars
($2,750,000.00) after December 31, 1975, and prior to

and including December 31, 1976; or less than an

amount equal to Three Million Dollars ($3,000,000.00)
thereafter;

.Permit the consolidated tangible net worth of Coal Co. an
all subsidiaries to be less than an amount equal to Nine
Million Dollars ($9,000,000.00) prior to and including
December 31, 1975; less than an amount equal to Ten Milli
Dollars (510,000,000,00) after December 31, 1975, and
prior to and including December 31, 13976; or less than

an amouht equal to Eleven Million Dollars ($11,000,000.00)

thereafter.

Section 6. Events of_Default

following shall constitute the Events-of Default:
Sales Co. and/or Coal Co. shall fail to pay any
principal or interest due under any of the Notes
when the same shall become due; or
Any representation, covenaht, or warranty made by
Sales Co. and/or Coal Co. in this Loan Agreement or
in the Security Agreements, shall prove to have been
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incorrect in any material respect when made; or

C.. Sales Co. and/or Coal Co. shall fail to perform or
observe any other terms, conditions, covenants, or
agreements contained in this Loan Agreement or in the
Notes, or in the Security Agreements.

6.2. If any Event of Default shall occur, any or all of the
Notes, with accrued interest thereon, shall become and be immediately
due and payable at the option of Bank. Anything contained in this
Loan Agreement or in the Security Agreements notwithstanding, Bank
may demand payment of any of the Notes at any time as provided therein.

6.3. Upon the happening of any Event of Default, Sales Co.
and Coal Co. hereby irrevocably appoint the Bank their true and
lawful attorney, with power of substitution, for them and in their
names, or in the name of the Bank or otherwise, for the use and
benefit of the Bank but at the cost and expense of Sales Co. and Coal
Co., genexrally to sell, assigﬁ, tranéfer, pledge, make any agreement with
respect to or otherwise deal with any assets pledged to the Bank,
as fully and completely as though the Bank were the absolute owner
thereof for all purposes. For the purpose of realizing its rights
.therein, the Bank may endorse checks in the name df Sales Co. and/or
‘Coal Co. The powers conferred on the Bank by this Section 6.3 are solely
to protect its own interésts and shall not imposg any duties upon the

Bank to exercise any such powers.

Section 7. Definitions

7.1. For the purpcse of this Agreement, the following terms

shall have the following meanings:

-
.
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"Consolidated Tangible Net Worth" shall mean the
consolidated net worth of Coal Company and all subsid-
iaries less all consolidated intangible assets. Both
consolidated tangible net worth and consolidated intangib’
assets shall be determined in accordance with génerally
accepted accounting principles applied on a consistent
basis; provided, however, that consolidated tangible

net worth shall include no appraisal surplus of any type
or description. Intangible assets are here defined to
include goodwill, patents, trademarks, franchises,
licenses, excess of cost over book value of assets acguire
deferred research and development expenses, deferred opera
tional expénses of any type or description and any other
assets which, under generally accepted accounting principl
would be classified as intangible assets.

"Funded Debt" shall mean any obligation payable

more than one (l) year from the date of the creation
thereof, which under generally accepted accounting
principles is shown on the balance sheet as a liability,
and "Current Debt" shall mean any obligation for borrowed
money (and any negotiable instruments'and drafts accepted
representing extensions of credit whether or not repre-
senting obligations for borrowed money) payable on demand
or within a period of one (1) year from the date of

the creation thereof;
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"Securities" shall mean.any authorized or outstanding
shares of capital stock or any bonds, debentures, notes
or other forms of indebtedness or equity interest of

any corporation;

"Subsidiary" shall mean any corporation organized under
the laws of any state of the United States of America,

a majority of the voting stock of which shall, at the
time as of which'any determination is being made, be
owned by the Sales Co. or Coal Co., either directly

or through subsidiaries;

"Receivables" shall mean accounts, accounts receivable,
contract rights, chattel paper, instrumenés, general
intangibles, notgs, drafts, acceptances, and other forms
of cbligations and receivables, now owned or hereafter
acquired by Sales Co. and Coal Co., whether now existing
or hereafter arising, and whether or not specifically

assigned to Bank.

Section 8. Enforcement of Security

In addition to the rights of the Bank under other Sections

hereof and under the Uniform Commercial Code of QOhio, the Sales Co. and
Coal Co. hereby fully authorize and empower the Bank, upon the happrening

of any Event of Default under Section 6 hereof, to sell, assign, and

»

 "eliver all of the security herefor, or any part thereof or any substitu’
therefor or any addition thereto, at any public or private sale, at

" : oo ’ 3 £ &
the option of the Bank or any officer OX anyone acting on behalf of
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the Bank, and the Bank, its officers or agents may bid and become

purchasers at any such sale.

Section 9. Miscellaneous

9.1. All covenants and agreements in this Agreement contained by
or on behalf of any of the parties hereto shall bind and inure to the
benefit of the respective successors and assigns of the parties hereto
whether so expressed or not, except that neither Sales Co. nor Coal Co.
shall have the right to assign their rights hereunder or any interest
herein without the prior written consent of the Bank.

9.2. Notice shall be deemed to have been properly given to
Sales Co. when déposited in the United States Mail, registered or
certified, postage prepaid, and addressed to South-East Coal Sales
Company, 88 East Broad Street, Columbus, Ohio, 43215, whether or not

the same is actually received py the Sales Co. Notice shall be deemed

to have been properly given:tg:.Coal Co. when deposited in the United

.‘-
-

States Mail, registered or certified, postage prepaid, and addressead
to South-East Coal Company, P.0O.Box 332, Irvine, Kéntucky, 40336, whethes
or not the éame is actually received by the Coal Co. Any communication
to Bank shall be deemed properly given if similarly mailed to the Commer
Loan Department at its Main Office at. 100 East Broad Street, Columbﬁs,
Ohio, 43215. .
9.3. No delay on the part of the Bank in exercising any right,
power or privilege granted hereunder shall operate as a waiver thereof,
- wor shall any single or partial exercise.of any such right, power or

privilege preclude any other or further exercise thereof. The rights

and remedies herein expressly specified are cumulative and not exclusive



"of any other rights and remedies which the Bank would otherwise have.

9.4. No amendment, modification, termination, or waiver of
any provision of this Loan Agreement, the Notes, or the Security
Agreements, nor consent to any departue by Sales Co. or Coal Co.
therefrom, shall in any event be effective unless the same shall be
in writing and signed by the Bank, and then such waiver or consent
shall be effective only in the specific instance and for the specific
purpose for which given. No notice to or demand on Sales Co. or Ccal
Co. in any case shall entitle Sales Co. or Coal Co. to any other or
further notice or demand and in similar or other circumstances.

9.5. All accounting terms not specifically defined herein shall
be construed in accordance with generally accepted accounting principles
consistently applied.‘

9.6. All legal fees, costs or expenses, incurred in connection
with either the preparation or enforcement of this Loan Aéreement,
the Notes, the Security Agreements, 6r any other instruments, documents,
or agreements to be delivered hereunder shall be paid by Sales Co. and
Coal Co.

9.7. This Loan Agreement, the Notes, the Security
'Agreements or any othef instruments, documents, oriagreements to
be delivered hereunder, are being executed and delivered and are
intended to be performed in the State of Ohio and shall be in all

respects interpreted in accordance with the laws of said State.

The parties hereto have caused this Agreement to be duly
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-~executed by their respective duly authorized officers as of the

day and year first above written.

SOUTH-EAST COAL SALES COMPANY

By: VAR s e e T S T c M.

24

By: f /)/ 7/7/”_/ el ey
T

SOUTH-EAST COAL COMPA} /
— L T2
By: #"“1 % T e
i

B

By:

THE CITY NATIONAL ANK & TRUST COMPANY
OF COL WBUS Colunbus, Chio

2 /J (/at,ai/»/, /LM f/ o,

~lg.



EXHIBIT "A"

PROMISSORY NOTE

$ Columbus, Ohio, , 19

ON DEMAND, for value received, the undersigned jointly and severall
promise to pay to the order of THE CITY NATIONAL BANK & TRUST COMPANY OF

COLUMBUS, Columbus, Chio (hereinafter called "Bank"), at the Main Office
of Bank in the City of Columbus, Ohio, the principal sum of
Dollars ($

wlith lnterest on the balance from time to time remaining unpaid at a
fluctuating rate equivalent to one per cent (l%) per annum in excess of
the prime rate of the Bank for ninety day lcans to responsible and sub-
stantial commercial borrowers in effect from time to time, which interes
shall be payable monthly on the last day of each calendar month, and sha
be computed on the daily unpaid balances hersof during that month, on th
basis of a 360 day year.

This note is issued under the provisions of a Loan Agreement dated
» 19 __, between the undersigned and 3ank. The
principal and interest may become due or may be declared due and payable
as provided either in this Promissory Note or in said Loan Agreement, as
said Loan Agreement is now or may hereafter be amended. Anything contai:
herein or in said Loan Agreement notwithstanding, Bank may demand paymen
of this Promissory Note, with any accrued interest hereon, at any time.

This note is secured pursuant to the terms and conditions set
forth in said Loan Agreement, as the same is now or may hereafter be
amended, and Security Agreements on receivables of the undersigned
as descrlbed in said Security Agreements.

Any and all moneys now or at any time hereafter owing to the
undersigned from the holder hereof, are hereby pledged for the security
of this and all other indebtedness from the undersigned to the legal
holder herecf, and may be paid and applied thereon at any time such
indebtedness becomes due or is declared due and payable.

When this note becomes due, and at any time thereafter, the
holder may, at its option demand, sue for, collect, or make any compro-
. mise or settlement it deems desirable with reference to any collateral
held hereunder. The holder shall not be bound to take any steps
necessary to preserve any rights in the collateral against prior
parties, which the undersigned assumes to do. :

No delay or omission on the part of the holder in exercising
any right hereunder shall operate as a waiver of such right or of any
other right under this note. A waiver on any one occasion shall not ke
construed as a har to or waiver of any such right and/or remedy on
any future occasion.



The undersigned jointly and severally authorize any Attorney-
at-Law to appear for both or each of the undersigned, in an action on
the within note at any time after the same becomes due, as herein provide
in any court of ‘'record in or of the State of-Ohio, or elsewhere, to waive
the issuing and service of process against bhoth or each of the under-
signed, and to confess judgment in favor of the legal holder of the
within note against both or each of the undersigned, for the amount that
may be due, with interest at the rate therein mentioned and costs of
suit, and to waive and release all errors in said proceedings and judgmen
and all petitions in error, and right of appeal from the judgment
rendered. After the judgments entered against both or each of the under-
signed, the powers herein conferred may be exercised as to any or each
of the others.

(WARNING - BY SIGNING THIS PAPER YOU GIVE UP YOQUR RIGHT TO NOTICE AND COU
(TRIAL. IF YOU DO NQT PAY ON TIME A COURT JUDGMENT MAY BE TAKEN AGAINST
(YOU WITHOUT YOUR PRIOR KNOWLEDGE AND THE POWERS OF A COURT CAN BE USED
(TO COLLECT FROM YOU REGARDLESS OF ANY CLAIMS YOU MAY HAVE AGAINST THE
(CREDITOR WHETHER FOR RETURNED GOODS, FAULTY GOODS, FAILURE ON HIS PART T
(COMPLY WITH THE AGREEMENT, OR ANY OTHER CAUSE.

SOUTH-EAST COAL SALES COMPANY SOUTH-EAST COAL COMPANY
By: By:
By: ‘ By:




SECURITY AGREEMENT

THIS SECURITY AGREEMENT, dated , 1975

(the "Security Agreement"), from SOUTH-EAST COAL SALES COMPANY,

88 East Broad Street, Columbus, Ohio 43215, a Xentucky corporation
(the "Debfor" or "Sales Co."), to THE CITY NATIONAL BANK & TRUST
COMP2ANY OF COLUMBUS, 100 East Broad Street, Columbus, Ohio 43215,

a national banking association (the "Secured Party"™ or the "Bank").

WITNESSETH:

WHEREAS, the Secured Party has agreed to extend a line of
credit to the Debtor and SOUTH-EAST COAL COMPANY, P. 0. Box 332,
Irvine, Xentucky 40336 ("Coal Co."), not to exceed the sum cf
$10,000,000.00, pursuant to that certain Loan Agreement between

Debtor, Coal Co., and Secured Party, dated , 1975

(the "Loan Agreement”"); and -

WHEREAS, the Debtor and Cecal Co. have agreed to ekécute and
deliver to the Secured Party Notes (the "Notes"”) to evidence the
indebtedness arising from Loans pursuant to the Loan Agreement; and

WHEREAS, Debtor has agreed to executé and deliver to the Secured
Party this Security Agreement to secure all obligations of Debtor

and/or Coal Co. under said Loan Agreement and all advances and loans

made ‘from time to time under said Loan Agreement by the Secured
Party; and | R

A WHEREAS, this Security Agreement is the inducement to the
making by the Secured Party of the Loan Agreement and the Loans

thereunder,



NOW, THEREFORE, in consideration of the premises and of
other good and valuable consideration, the receipt and adequacy

of which are hereby acknowledged, the parties agree as follows:

Section 1. Security Interest

l1.1. Debtor has and hereby does grant to Secured Party,

its successors and assigns, a security interest in, and transfers,

grants, conveys,‘and assigns to Secured Party, its successors and'

assigns, as security, all of the Receivables of Debtor to secure

the Liabilities of Debtor and Coal Co.

1.2. "Receivables" as used herein shall mean:
A. Accounts, accounts receivable, contract rights, .

- chattel paper, instruments, general intangibles,
notes, drafts, acceptances, and other forms of
obligations and receivables, now owned or hereafter
acqguired by Debtor, whether now existing or here-

after arising, and whether or not specifically

assigned to Bank;

B. All goods, instruments, documents of title, policies
and certificates of insurance, chattel paper, deposit’
money or qther property now or hereafter owned by
debtor or in which Debtor now has or hereafter acguirc
an interest and which are now’or hereafter in possessi

of Bank or as to which Bank now or hereafter controls

-



possession by documents of title or otherwise; and
cC. The proceeds and products of all of the foregoing

items described in A. aﬁd B. of this Section 1.2. -
Upon regquest from Bank at any time or times, Debtor
will assign and deliver to Bank any of the Receivables
covered by this éqreement and will furnish to Bank
additicnal collateral requested by Bank as security

for the Liabilities, together with whatever additional

executed instruments or agreements Bank regquests.

ﬁLiabilities" as used herein shall mean:

A. The prompt payment by Debtor and Coal Co. to the
Secured Party, its successors and assigns, of all

sums due or to become due under all loans or ad-

vances made conéurrently herewith or from time
to time hereafter to, or for the‘benefit of,
Debtor and/or Coal Co. pursuant to the Loan
Agreement and under the Notes executed and delivered
by Debtor ahd.Coal Co. to Secured Party, the per-
formance and observance of ail obligations, agree-
ments and covenants of Debtor and Coal Co. under the
Loan Agreément, aﬁd the performance and observance
by Debtor of all of the agreements and covenants

contained in this Security Agreement;

B. The payment of all other indebtedness of the Debtor

arising pursuant to the provisions of this instrument;

and



C. All costs incurred by or on behalf of the Secured
Party in connection with enforcing payments of sums
due under the Notes and the Loan Agreement or other
performance of the Loan Agreement and enforcing its

rights under this Security Agreement.

Section 2. Collection of Receivables

2.1. Debtor agrees that it will, unless otherwise directed
by Bank, collect all of its Receivables and whenever Debtor shall
receive any payment of any account receivable, it shall hold such _;Fg
payment in trust for Bank and shall forthwith deliver the same to
Bank without commingling with any funds belonging to Sales Co. or
Coal‘Cg,, unless otherwise agreed to by Bank. Debtor authorizes
Bank~or ény employee thereof, at any time, to endorse the name of
Debtor upon any checks or other items which ;re received in oéyment
of any Receivable and to do any and all things necessary in order
to reduce the same to money -.

2.2, Upon request of Bank, Debtor shall make available for
inspection to duly authorized representatives of Bank any of their
books and records and shall fﬁrnish to Bank any information regard-
ing their business affairs and financial condition within a reasonable
' tlme after receipt of written request therefor. Bank shall, at
any time, have the rlght but not the duty, to make verlflcatlon-;vtn-
or notify any account debtor or obligor on any of the Receivables

of Debtor and to demand and receive payment thereof directly to Bank.



2.3. Debtor shall furnish to Bank on a weékly basis an agad
list of all accounts receivable of Debtor sétting forth that portion
of such accounts receivable which are not due, which are past due
one (1) to thirty (30) days, and which are past due in excess of
thirty (30).days.

2.4. Debtor shall immediately. notify Bank in the event of
- the refusal by an account debtor to accept or pay any account
receivable when due, or of any overdue account :eceivable, or
the return of or offerféo return any of the goods or property
which are ﬁhe.subject of any account receivable, and of the
bankruptcy, insolvency, or financial embarrassment of any account
débtor, and of any claim asserted for credit, allowance, adjustment,
‘setoff or counterclaim where the amounts involved exceed Twenty-

Five Thousand Dollars ($25,000.00).

Section 3. Covenants of the Debtor

3.1. Debtor will perform and observe all of the terms,
conditions, covenants, or agreements contained herein, in the
Loan Agreement, or in the Notes.

| 3.2, If any of Debtor's Receivables'arise out of contracts
with or orders‘from the United States or any department, agency
»,or‘instrumentélity thereof, Debtor will immediately'notify Bank
thereof in writing and will execute any instrument and take any
steps required By Bank in order that all money due and to become
due under such contract or order shall be assigned to BRank and

due notice thereof given to the appropriate Governmental agency.



3.3. Except for any financing statement in favor of
Secured Party, no financing statement covering any of Receivables
or the proceeds thereof is on file in any public office.~ Debtor
has not granted or given, and shall not grant or give, a security
interest in or a financing statement covering any of the Receivables
to anyone other than Secured Party. On demand, Debtor will execute
and deliver to Secured Party such financing statements and other
documents and instruments and do all acts as in the judgment of
Secured Party may be necessary or appropriate to establish and
maintain a valid and prior security interest in the Receivables.
Debtor shall pay all costs of any filings of financing statements
or other documents or instruments. |

3.4. Debtor shall not, voluntarily or involuntarily, subject
the Receivables or their proceedss, or allow the same to be subjected
to any interest of any transferee, buyer, secured party, encumbrancer,
- or ‘'other third person, and shall not modify any of the Receivables
with the acéount debtor or diminish any security for any of the
Receivables Qiﬁhout first receiving written consent from the Secured
Party.

3.5. With respect to any of the Receivables held by Bank
as security for the Liabilities, Debtor assents to all extensions
or postponeﬁents of the time of payment thereof or any other indulgenc
in connection therewith, to each substitdtioh, exchange or release
of collateral, to the addition or release of aﬁy party primarily
or secondarily liable, to the acceptance of partial payments thereon
and the settlement, compromise or adjustment therecf, all in such

manner and at such time or times as Bank shall deem advisable.
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Bank shall have no duty as to the collection or protection of
Receivables or any income therefrom, nor as to the preservation ,
. \ Vo . . e e
of rights against prior parties, nor as to the preservation of any
right pertaining thereto, beyond the safe custody of Beceivables in

the possession of Bank.

Section 4. Defaults and Remedies

4.1, The following events (herein called "Defaults") shall
constitute defaults hereunder:
A. Sales Co. and/or Coal Co. shall fail to pay any
principal or interest due under any of the Notes
when the same shall become due; or
3. Any'representation, covenant, or warranty made
by Sales Co. and/or Coal Co. in this Security
-Agreement or in the Loan Agreement, as the same may
. - be amended, shall prove to have been incorrect in
any material respect when made; or
C. Sales Co. and/or Coal Co. shall fail to perform or
obsérve any other terms, conditions, covenants, or
agreements contained in this Security Agreement, or
in the Notes, or in the Loan Agreement.
4,2, Upon the occurrence of any Default hereunder, any or
all of the'Notes, with accrued interest thereon, shall beccme
and belkmmediately due and payable, and all other obligations of
the Debtor hereunder shall become and be immediately due and payable,
at the option of Bank. Anything contained in this Security Agresment

or in the Loan Agreement notwithstanding, 3ank may demand gayment of
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any of the Notes at any time as provided therein. Upon the occurrence
of any Default hereunder, Secured Paity shall have and may exercise
any and all of the rights and remedies granted pursuant to this
Security Agreement, or to the Loan Agreement, or under the Uniform
Commercial Code of Ohio.

4.3. The proceeds of any collection of, or or any sale or
other disposal of, any Receivables covered under this Security
Agreement or any Receivables or other collateral covered under any
other Security Agreement,'Mortqage, or other instrument securing
the Liabilities, made pursuant to Section 4.2 hereof, shall be
applied in the following order:

A. First, to the payméht of reasonable expenses,
inciuding attorneys fees, incurred by the Secu{ed
Party in exercising any of the rights or remédies
herein granted, or now or hefeaftef existing at law,
including specifically, but not limited to, expenses
of'retaking, holding, preparing for sale, selling,
and the like, of the.Receivables or other collateral
and eﬁpenses of realization from collections.

B. Second; to thelpayment.of any interest due under any
of the Notes; and |

C. Thira, to the payment of the unpaid principal balances

. - of the Notes in the order of ;heir dates beginning with
those‘bearing the earliest-date; and

D. Fourth, to the ?aymen£ of any other obligations.of
the Debtor and/qr Coal Co. to Secured Party hereunder

or under the Loan Agreement; and
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E. Fifth, any surplus then remaining to or onbthe

order of the Debtor, its successors or assigns,'or

to the person or persons who may be lawfully entitled

to receive the same, or as any Court of competent

jurisdiction may direct; provided, however, that in

the event thaﬁ said proceeds of.any such collection,

sale or other disposal are insufficient to pay in

full all of the payments provided for in Section

4.3. A, B, C, D above, then Debtor‘and Coal Co.,

jointly and severally, shall be liable for any

such deficiency. |

4.4, Debtor hereby irrevocably appoints the Baﬁk, its agents

or attorneys, its true and lawful attorney, with power of substitutic
for it and in its name, or in the name of the Bank or otherwise, for
the use and benefit of the Bank but at the cost and expense of Debtor
generally to sell, assign, transfer, pledge, make any agreements with
respect to or otherwise deal with any assets pledged to the Bank, as
fully and completely as though the Bank were the absolute owner
thereof for all purposes. For the purpose of realizing its rights
therein, tﬂe Bank-may endorse checks in the name of Debtor. The
powers conferred on the Bank by this Section 4.4, are.solely to

protect its own interests and shall not impose any duties upon the

Bank to exercise any such powers. Tome e ST

4.5. In addition to the rights and remedies of the Bank as .
provided in this Section 4 hereof, Debtor hereby fully authorizes

and empowers the Bank to sell, assign, and deliver all of the securit

herefor, or any part thereof or any substitute therefér o%fény'aéditi
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thereto, at any public or private sale, at the option of the 3ank

or any officer or anyone acting on behalf of the Bank, and

the Bank, its officers or agents may bid and become purchasers

at any such sale. In case of any such sale to the Secured Party,

or its agents or officers, the Secured Party may, for the purpocse

of making payment for the Receivables, or any part thereof, so
purchased, use any claim then due and payable to the Secured Party
under any of the Notes or hereunder, as a cradit against the purchase
price. |

B 4.6. Each and every right and remedy herein specifically
given‘to the Secured Party or otherwise existing shall be cumulative
and shall be in addition to every other right and remedy heresin
specifically given or now or hereafter existing at law, or in equity
or by statute, and each and every right and remedy, whether specifical.
herein given or otherwise existing may be exercised from time to time
as‘often and in such order as may be deemed expedient by the Secured
;arty; and the exercise or the beginning of the exercise of any right
" or remedy shall not be construed to be a waiver of the right to exer-
cise at the same time or thereafter any other right or remedy. ¥No
deiay 6r omission by ﬁhe Secured Party or by any holder of the Notes
in the exercise of any right or remedy shall impair any such right
or remedy or be construed to be a waiver of any default of the

Debtor or an acgquiescence therein. -

4.7. In case the Secured Party shall have proceeded to enforce

any right, power or remedy under this Security Agreement by foreclosur
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entry, or otherwise, and such proceedings shall have been discon-
tinued or abandoned for any reason or shall have been determined
adversely to the Secured Party, then and in every such case the
Debtor and the Second Party shall be restored to their former
positions and rights hereunde; with respect to the property subject
or intended to be subject to this Security Agreement, and all rights,
remedies and powers of the Secured Party shall continue as if no
such proceedings had heen taken.

4.8, To the full extent that it may lawfully so agree, the
Debtor will not at any time insist upon, plead, claim or take the
benefit or advantage of any appraisement, valuation, stay, extension,
moratorium or redemption law now or hereafter in force, in order to
prevent, delay or hinder the enforcement of this Security Agreement
or the absolute sale dr other disposal of any.portion or all of
the Receivables, or the possession thereof by any purchaser at any
salé or other disposal hereunder, and the Debtor, for itself and
all who may claim under it, as far as it or they now or hereafter
lawfully may, hereby waive the benefit of all such laws. The Debtor,
for itself, and all who may claim under it, as far as it or they now
or hereafter lawfuliy may, also waive all right to have the Receivable'
marshalled.upon any foreclosure hereof and agree.that any court having
jurisdiction to foreclose this Security‘Agreement may order the sale

of the Receivables as an entirety, or in parts.

Saction 5. General Provisions

5.1. Debtor's chief place of business is in the State of Ohio
ords.

-

and Debtor's only office, and the place where the rec concerning




all Receivables are kept, is at 38 East Broad Street, Columbus,
- Jhio 43215. Debtor will not change the location of its office
without first notifying Bank in writihq.

5.2. Notice shall be deemed to have been properly given to
Debtor when deposited in the United States Mail, registered or
certified, postage prepaid, and addressed to Debtor at 38 East
Broad Street, Columbus, Ohio 43215, whether or not the same is
actually received by Debtor. Any communication to Bank shall
be deemed properly given if similarly mailed to the Commercial
Loan Department at iﬁs Main Office at 100 East Broad.Streét,
Columbus, OChioc 43215.

5.3. VNo délay on the part of the Bank in'exercising any
right, power or privilege granted hereunder shall opefate as a
waiver thereof, nor shali any single or partial exercise of any
such right, power or privilege preclude any other or further
exercise thereof. The rights and remedies herein expressly speci-
fied are cumulative and not exclusive of any other rights‘and
remedies which the Bank would otherwise have.

5.4. No amendment, meodification, termination, ér waiver of
any provision of this Security Ag;eement, the Notes, or the Loan
Agreement, nor consent to'any departure by Sales Co. or Coal Co.
‘therefrom, shall in any event be effective unless tﬁé §ame shall
be in writing and signed by the Bank, and then ‘such wgiver_or

consent shall be effective only in the specific instance and for

. the specific purpose for which given. ©No notice to or demand on
sales Co. or Cocal Co. in any case shall entitle Sales Co. cr Cozl

~Co. to any other or further notice or demand and in similar or

i
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cther circumstances.

5.5. This Security Agreement, the Notes, and the Loan
Agreement or any other instruments, documents, or agreements to
be delivered hereunder, are being exscuted and delivered and
are intended to be performed in the State of Ohio and shall be
in all respects interpreted in accordance with the laws of said
State.

5.6. All covenants and agreements in this Security
Agreement contained by or én behalf of any of the parties hersto
shall bind and inure tc the benefit of the respective successors
and assigns of the parties hereto whether so expressed or not,
except that Debtbr shall not have the right to assign its rights
hereunder or any interest herein without the prior consent of Bank.

5.7, Sectiop headings used in this Security Agreement are
for convenience only and are to be given n§ substantive meaning
or significance whatever in construing the terms and provisions
of this Security Agreement;

The parties hereto have caused this Security Agreement to be
duly executed by their respective duly authorized officers as of
the day and year first above written.

SOUTH-EAST COAL SALES COMPANY

By:

- . By:
- Debtor

THE CITY NATIONAL BANK & TRUST CCMPANY
OF COLUMBUS, Columbus, Chio

By:

Secured Party



! EXHIBIT "C"

SECURITY AGREEMENT

THIS SECURITY AGREEMENT, dated , 1975

(the "Security Agreement"), from SOUTH-EAST COAL COMPANY, P. O. Box
332, I;vine, Kentucky 40336, a Xentucky corporation (the "Debtor”
or "Céal Co."), to THE'CITY ﬁATIONAL BANXK & TRUST COMPANY OF
COLUMBUS, 100 East Broad Street, Columbus, Ohio 43215, a national

banking association (the "Secured Party" or the "Bank").

'WITNESSETH: : S

WHEREAS, the Secured Party has agreed to extend a line of
credit to the Debtor and SCUTH-EAST COAL SALES COMPANY, 88 East
Broad Street, Columbus, Ohio 43215 ("Sales Co."), not to exceed the

sum of $10,000,000.00Q0, pursuant to that certain Loan Agreement between

Debtor, Sales Co., and Secured Party, da£ed. , 1975

(the "Loan Agreement”); and |

| ‘f_ WHEREAS, the Debtor and SalesACo. have agreed to execute and

deliver:Fo the Secured Party Notes (the "Notes") to evidence the

indebtedness arising from Loans pursuant to the Loan Agreement; and

WHEREAS, Debtor has agreed to execute and deliver to the Secured

Party this Security Agreement to secure all obligations of Debtor

-/and/or Sales Co. under said Loan Agreement and all aavances and loans

made from time to time under said Loan Agreement by the Secured

. Party; and
- WHEREAS, this Security Agreemenﬁ is the inducement to the
"‘making by the Secured Party of the Loan Agreement and the Loans

" thereunder.



NOW, THEREFORE, in consideration of the premises and of
other good and valuable consideration, the receipt and adequacy

of which are hereby acknowledged, the parties agree as follows:

Section 1. Security Interest

1.1. Debtor has and hereby does grant to Seacured Party,
its successors and assigns, a security interest in, and transfers,
grants, conveys, and assigns to Secured Party, ité‘successors and
assigns, as security, all of the Receivables of Debtor to secure
the Liabilities of Debtor and Sales Co. . : ;

1.2. "Receivables" as used herein shall mean:

A. Accounts, accounts receivable, contract rights,
chattel paper, instruments, general intangibles,
notes, drafts, acceptances, and other forms of
obligations and receivables, now owned or hereafter
acquired by Debtor, whether now existing or here-
after arising, and whether or not specifically
assigned *to Bank;

B. All goods, instruments, documents of title, policies
and certificates of insurance, chattel paper, deposits,
money or other property now or hereafter ownad by
debtor or in which Debtor now has or hereafter acquires

an interest and which are ncw or hereafter in possession

of Bank or as to which Bank now or hereafter controls



possession by documents of title or otherwise; and
The proceeds and products of all of the foregoing

items described in A. and B. of this Section 1.2.

Upon request f£rom Bank at any time or times, Debtor

will assign and deliver to Bank any of the Receivables

covered by this Agreement and will furnish to Bank

additional collateral requested by Bank as security

for the Liabilities, together with whatever additiocnal

executed instruments or agreements Bank reguests.

"Liabilities” as used herein shall mean:

A'

The prompt payment by Debtor and Sales Co. to the

Secured Party, 1its successors and assigns, of all

sums due or to become due under all loans or ad-
vances made concurrently herewith oi from time

to time hereafter to, or for the benefit of,

Debtor and/or Sales Co. pursuant to the Loan
Agreement and under the Notes executed and delivered
by Debtor and Sales Co. to Secured Party, the per-
formance and observance of all obligations, agree-
ments and covenants of Debtor and Sales Co. under the
Loéh Agreement, and .the performéncé~and observance

by Debtor of all of the agreements and covenants
‘contained in this Security Agreement;

The payment of all other indebtedness of the Cebtor
arising pursuzant to thé provisions of this instrument;

and



C. All costs incurred by or on behalf of the Secursd
Party in connection with enforcing payments of sums
due under the Notes and the Loan Agresement or other
performance of the Loan Agreement and enforcing its

rights under this Security Agreement.

Section 2. Collection of Receivables

2.1l. Debtor agrees that it will, unless otherwise directed
by Bank, collect all of its Receivables and whenever Debtor shall
receive any payment of any account receivable, it shall hold such
payment in trust for Bank and shall forthwith deliver the same to
Bank without commingling with any funds belonging to Coal Co. or
Sales Co., gnléés otherwise agreed to by Bank. Debtor authorizes
Bank or any employee thereof, at any time, to endorse the name of
Debtor upon any checks or other items which are received in payment
of any Receivable znd to do any and all things necessary in order
to reduce the same to money.
2.2. Upon request of Bank, Debtor shall make available for
inspection to duly authorized representatives of Bank any of their
- books and records and shall furnish to Bank any information regard-
“ing their business affai:s and financial condition within a reascnable
time after receipt of written request therefor. Bank shall, at
any time, have the right, but not the duty, to make verification with
or notify any account debtor or obligor on any of the Receivables
£ Debtor and to demand and_receive payﬁent thereof directly to Bank.
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SECURITY AGRELMENT

This Security Agreement executad this F¢ ~ day of July,

1975, between Scuth-East Coal Company, P.O. Box 332, Irvine,
Kentucky, 40336, a Kentucky corporation hereinafter referred to
‘as "Debtor”, and City WVational Bank & Trust Company of Columbus,
100 East Broad Street, Columbus, Chio, 43215} a national banking

association hereinafter referred to as "Secured Party".

RECITALS

A. Debtor and South-East Coal Sales Com?any, 88 EastFBroad
Street, Columbus, Ohio, 43215, a Kentucky corporation hereinafter
referred to as "Sales Co.", desire to borrow money from Secured Party
and to execute demand collateral notes ("the Notes"), and Secured
Party is willing to lend money to Debtor and Sales Co. provided that
such loans are secured by a security interest in Debtor's Inventory
of coal, in Debtor's Receivables, and in the Receivables of Sales
Co.

B. Debtor has agreed to grant Secured Party the above
mentioned security interest in Debtor's Inventory of coal and
Receivables subject to the follbwing terms and conditions.

C. By separate Security Agreement, Sales Co. is granting
Secured Party a security interest in its Receivable;.

AGREEMENT AND GRANT OF
SECURITY INTERESTS

In consideration of the premises and of other good and
valuable consideration, the receipt and adegquacy of which are hereby

acknowledged, the parties agree as follows:



1. Secured Party agrees to make such loans to Debtor,
and Sales Co., not to exceed an aggregate amount of $2,000,000.00, as fr
time to time Secured Party elects to make, such loans'to be secured by
the security interest granted by Debtor to Secured Party pursuant to
Section 2 hereof and a security interest granted by Sales Co; to Secured
Party. The amount of Such loans shall be based upon the value of
Debtor's total inventory of coal at the time the loans are made.
Each loan will be evidenced by the Notes executed by Debtor and
Sales Co. in form satisfactory to Secured Party, with interest
on the unpaid balance, payable monthly on the last day of each month,
computed on the daily unpaid balances of all Notes outstanding at any
time during that month, on the basis of a 360-day year, at a
flucuating rate equivalent to 1% per annum in excess of the prime
rate of Secured Party for ninety day loans to responsible and
substantial commercial borrowers in effect from time to time. In comput}
the unpaid balances of the Notes, there shall be deducted from the face
amount of the Notes all payments received and collected by Secured
Party, such payments to be applied first to the payment of interest
and second to the unpaid principal balances of the Notes as determined
by Secured Party.

2. Debtor has énd héreby does grant to Securevaarty,
its successors and assigns, a security interest in, and transfers,
grants, conveys, and assigns to Secured Party, 1ts successors and
assigns, as security, all of the Inventory and Receivables of Debtor

£Q secure thé Liabilities of Debtor and Sales Co.

4
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(a) "Inventory" as used herein shall mean:

(1) All coal extracted from its natural state
now or hereafter owned or acquired by Debtor,
wherever located, acquired by Debtor from
third parties or extracted by Debtor or

third parties from the following property:

Polly Mine - located in Letcher County, Kentucky, near

Whitesburg on Camp Branch, a tributary of Rock House Creek
which is a tributary to the WNorth Fork of the Kentucky River.
Approximately 3,396 acres of coal reserves are at this loca-

tion.

. Line Fork - located in Letcher County, Kentucky on
Defeated Creek, a tributary to the North Fork of the Kentucky

River on 11,052 acres of coal reserves.

Mine 401 - located in Knott County, Xentucky, near Isom

on Breeding Creek. The mine is approximately 1/2 mile from

Kentucky Highway 15, situated on 170 acres of '‘coal reserves.

Mine 402 - located in Knott County, Kentucky, on Wolf Pen
Branch, a tributary to Little Carr Creek. It is 1.8 miles by
county road to Kentucky Highway 15. The mine contains 154

acres of reserves.

Mine 403 - located in Knott County, Kentucky on Breeding
Creek. The mine opcning is on Kentucky Highway 15, 2.1 miles
from the junction of Ky. 15 and KXy. 7 at Isom. Approximately

988 acres of coal reserves in this mine.
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(2) The proceeds and products ¢f the collateral
described in (1) of this Section 2(a).
b) "Receivables" as used herein shall mean:

(1) Accounts, accounts receivable, contract rights,
chattel paper, instruments, general intangibles,
notes, drafts, acceptances, and other forms of
obligations and receivables, now owned or hereafter
acquired by Debtor, whether now existing or
hereafter arising, and whether or not specifically
assigned to Securad Party;

(2) All goods, instruments, documents of title,
policies and certificates of insurance, chattel
paper, deposits, money or other property now or her
owned Dby Debtor c¢r in which Debtor now has or
hereafter acquires an interest and which are now
or hereafter in possession of Secured Party or
as to which Secured Party now or hereafter controls
possession by documents of title or otherwise; and

(3) The proceeds and products of all of the collateral
described in (1) and (2) of this Section 2(b).

Upon request from Secured Party at any time or times,

Debtor will assign and deliver to Secured Party any

of the Receivabkles covered by this Agreement and will

furnish to Secured Party additional cﬁllateral

requested by Secured Party as security for the Liabilitie

together with whatever additicnal eiecuted instruments

or agreeﬁents Secured Party reguests. The Inventory

and the Receivables are hereinafter collectively referred
Y



it will:

to as

(c)

"the Collateral”.

"Liabilities" as used herein shall mean:

(1)

(2)

The prompt payment by Debtor and Sales Co. to
the Secured Party, its successors and assigns,
of all sums due or to become due to Securad
Party evidenced by the Notes executed by Debto:
and Sales Co. concurrently herewith or from
time to time hereafter and the performance

and observance by Debtor of all of the agreseme
and covenants contained in this Security Agree
The payment of all other indebtedness of the
Debtor arising pursuant to the provisions of

this Security Agreement; and

All costs incurred by or on behalf of the Secu

Party in connection with enforcing payments

of sums due under the Notes and enforcing

its rights under this Security Agreement.

3. Debtor agrees, in connection with the Receivables, t’

(a)

Unless otherwise directed by Secured Party,

collect all of the Receivables and, upon receipt
of any payment, hold such paymeﬂt in trust for
Secured Party, and forthwith deliver the same

to Secured Party without commingling with any
other funds, unless otherwise agreed to by Secured
Party. Debtor authorizes Secured Party oOr any
employee thergof, at any time, to endorse

the name of Debtor uron an chrects or other i=~mg
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which are received in payment of the Receivables
and to do any and all things necessary in order
to reduce the same to money.

(b) Upon request of Secured Party, make available
for inspection to duly authorized representatives
of Secured Party any of Debtor's books and recorxds
and will furnish to Secured Party any information
regarding Debtor's business affairs and financial
condition within a reasonable time after receipt
of written request therefor. Securad Party shall,
at any time, have the right, but not the duty,
to make verification with or notify any account
debtor or obligor on any of the Receivables and
to demand and receive payment thereof directly
to Secured Party.

(c) Furnish to Secured Party on a weekly bhasis
an aged list of the Receivables setting forth
that portion which are not due, which are past
due one to thirty days, and which are past due in
excess of thirty days.

(d) 'Immediately notify Secured Party in the event
of the refusal by an account debtor to accept or
pay any Receivable when due, or of any ovefdue
Receivable, or the return of or offer to return
any of the goods or property which are the subject
of any Receivable, and of the bankruptcy, insolvenc_
or financial embarrassment of any acccunt debtor,

and of any claim asserted for credit, allowance,
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adjustment, setoff or' counterclaim where the amounts
involved exceed Twenty-Five Thousand Dollars.
4, Debtor agrees, in connection with the Inventory, that it
will:

(a) On a weekly basis and at the time any loan is made
by Secured Party to Debteor and Sales Co., deliver
to Secured Party a statement of the total number
of tons of coal in Debtor's Inventory of ccal, the
value thereof, and such other information as re-
quired by Secured Party. Such statements will be
form satisfactory to Secured Parﬁy.

(b) Notify Secured Party at any time the.value of the
total number of tons of coal located in Debtor’'s
Inventory of coal is less than 95% of the value
stated on the last statement filed with Secured Party
pursuant to subparagraph 4(a) above.

5. Debtor hereby represents and warrants to Secured Party that:

(a) Debtor is a corporation duly organized, validly
existing, and in good standing under the laws
of the State of Kentucky.

(b) Debtor has thé corporate power and authority
to execute this Security Agreement and the Notes,
to borrow funds from Secured Party, and to execute
and deliver documents incidental to such loans.

(c) Except for the security interest granted herein and
except for prior security interests granted by Debtor
and, Sales Co. to Secured Party, Debtor is (and, as to

the Collatgra; acquired after the date hereof,



(d)

Debtor will be) the owner of the Collateral

free from any liens, security intérests, or other
interests of third persons, and Debtor will defend
the Collateral against all claims and demands

of all persons at any time claiming an interest
therein adverse to Secured Party.

Except for any financing statement in favor of
Secured Party, no financing statement, mortgage,
or other instrument providing for a lisn on any of
the Collateral or the proceeds thereof is on file
in any public office. Debtor has not granted or
given, and shall not grant or give, a security
interest in, a financiﬁg statement, mortgage, or
other instrument providing for a lien on-any of the
Collateral to anyone other than Secured Party. Cn
demand, Debtor will executé and deliver to Secured
Party such financing statements and other documents
and instruments and do all acts as. in the judgment
of Secured Party may be necessary or appropriate tc

establish and maintain a valid and prior security

‘interest in the Collateral. Debtor shall pay all

costs of any filings of financing statements or oth
documents or instruments. Any prior agrecments betl
Debtor and Secured Party are hereby modified to
allow the granting of security inﬁerests and the
filings of financing statements contemplated herein

without breach of such prior agreements.
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(e) Debtor will keep the Inventory insured against
loss, damage, theft, and other risks in such
amounts as 1s acceptable to Secured Party, with
loss pavable clauses in favor of Secured Party,
and will deliver all insurance policies to Secured
Party.

(£) Debtor will maintain the Inventory in goocd
condition and will promptly pay'all taxes and
preservation costs pertaining to the Inventory.

(g) Except for sales in the ordinary course of
Debtor's business, the Debtor will not sell or
otherwise transfer the Inventory without the prior
written consent of Secured Party.

(h) Debtor shall not, voluntarily or involuntarily,
subject the Receivables or their proceeds, or allow
the same to be subjected to any interest of any
transferee, buyer, secured party, encumbrancer,
or other third person, and shall not modify any
of the Receivables with the account debtor or
diminish any security for any of the Receilvables
without first receiving written consent from the
Secured Party.

(1) With respect to any éf the Receivables held by Secur
Pérty as security for the Liabilities, Debtor
assents to all extensions or postponements of the
time of payment thereof or any other indulgence

in connection therewith, +to each substitution,
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(k)
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exchange or relecase of Collateral, to the

arty primarily

a

addition or release of any
or secondarily liable, to the acceptance of partial
payments thereon and the settlement, compromise

or adjustment thereof, all in such manner and

at such time or times as Secured Party shall deem
advisable. Secured Party shall have no duty as

to the collection of protection of Receivables or

any income therefrom, nor as to the preservation

of rights against prior parties, nor as to the pre-
servation of any right pertaining thereto, beycnd

the safe custody of Receivables in the possession
of Secured Party.

If any of Debtor's Receivables arise out of
contracts with or orders from the United States

or any department, agency or instrumentality
thereof, Debtor will immediately notify Secured
Party thereof in writing and will execute any
instrument and take any steps required by Secured
Party in order that all money due and to

become due under such contract or order shall

be assigned to Secured Party and due notice thereof
given to the appropriate Governmental agency.

At its option, Secufed Party may discharge taxes,
liens, or security interests or other encumbrances
at any time levies are placed on the Collateral,

may pay for insurance on the Collateral and may



pay for the maintenance and preservation of the
éollateral. Debtor agrees to reimburse Secured
Party on demand for any payment made, Or any
expense incurred by Secured Party pursuant to
the foregoing authorization and Secured Party 1is
granted a security interest in the Collateral

to secure said payments.

6. So long as Debtor is not in default hereunder, Debtor
has the right, in the ordinary course of its business, to sell the
Inventory to customers of Debtor. Secured Party's security interest
hereunder shall attach to all proceeds (in whatever form, including
insurance proceeds) of the sale or other dispcsition by Debtor.
7. (a) The following events (herein called "Defaults") shal’
constitute defaults hereunder:
(1) Debtor and/or Séles Co. shall fail to pay
any principal or interest due under any of the
Notes when the same shall become due; or
(2) Any representation, covenant, or warranty
made by Debtor in this Security Agreement,
as the same may be amended, shall prove to
have béen incorrect in any material respect
when made; or
(3) Debtor and/or Sales Co. shall £fail to perform
or observe any other terms, conditions,
co&enants, or agreements contained in this
Security Agreemént or in the Notes.
(b) Upon the occurrence of any Default hereunder, any

or all of the Notes, with accrued interest thereon,
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shall become and be immediately due and
payable, and all other obligations of the Debtor
hereunder shall become and be immediately due
and payable, at the option of Secured Party.
Anything contained in this Security Agreement or
in the Loan Agreement notwithstanding, Secured
Party may demand payment of any of the Notes at
any time as provided therein. Upon the occurrence
of any Default hereunder, Secured Party shall have
and may exercise any and all rights and remedies
granted pursuant to this Security Agreement, or
to the Loan Agreement, or under the Uniform
Commercial Code of Ohio.
The proceeds of any collection of, or any sale
or other disposal of, any Collateral covered under
this Security Agreement made pursuant to Section
7 (b) hereof, shall be applied in the following
order:

(1) First, to the payment of reasonabls expenses,

including attorneys fees, incurred by the Secur.

Party in exercising any of the rights or

femedies herein granted, or now or hereafter
existing at law, including specifically, but
not limited to, expenses of‘retaking, holding,
preparing for sale, selling, and the like,
of the Receivables or other Collateral and

expenses of realization from collections.
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Second, to the payvment of any interest
due under any of the WNotes; and

Third, to the payment of the unpaid principal
balances of the Notes in the order of their
dates beginning with those bearing the earliest
date; and

Fourth, to the payment of any other obligations
of the Debtor and/or Sales Co. to Secured

Party hereunder; and

Fifth, any surplus then remaining to or on the
order of the Debtor, i1ts successors or assigns,
or to the person or persons who may be lawfully
entitled to receive the same, or as any Court
of competent jurisdiction may direct; provided,
however, that in the event that said proceeds

of any such collection, sale or other disposal
are insufficient to pay in £full all of the
payments provided for in Section 7(c) (1) (2) (3) («
and (5) above, then Debtor and Sales Co.,
jointly and severally, shall be liabls for anv

such deficiency.

Debtor hereby irrevocably appoints the Secured Party

its agents or attorneys, its true and lawful

attorney, with power of substitution, for it and in

its name, or in the name of the Secured Party or

otherwise, for the use and benefit of the Secured

Party but at the cost and expense of Debtor,
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generally to sell, assign, transfer, pledge, make
any agreements with respecﬁ to or otherwise deal
with any assets pledged to the Secured Party, as
fully and ccmpletely as though the Secured Party
were the absolute owner thereof £for all purposes,
For the purpose of realizing its rights therein, th
Secured Party may endorse checks in the name of
Debtor. The powers conferred on the Secured Party
by this Section 7(d) are solely to protect its

cwn interests and shall not impose any duties upon
the Secured Party to exercise any such powears.

In addition to the rights and remedies of the Secur
Party as provided in this Secticn 7, Debtor hereby
fully authorizes and empowers the Secured Party to
sell, assign, and deliver all of the security
herefor, or any part thereof or any substitute therc
for or any addition thereto, at any public or priva.
sale, at the option of the Secured Party or any
cfficer or anyone acting on behalf of the Secured
Party and the Secured Party, its officers or agents
may bid and become purchasers at any such sale. 1In
case of any such sale to the Secured Party, or its

agents or officers, the Secured Party may, fcr the

purpose of making payment for the Collateral, or
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any part thereof, so purchasasd, use any claim

then due and payable to the Secured Party under

any of the Notes or hercunder, as a credit against
the purchase price.

Each and every right and remedy herein specifically
given to the Secured Party or otherwise existing
shall be cumulative and shall bhe in addition to
every other right and remedy herein specifically
given or now or hereafter existing may be exsrcised
from time to time as often and in such order as

may be deemed expedient by the Secured Partyv;

and the exsercise or the beginning of the exercise

of any right or remed& shall not be construed to

be a waiver of the right to exercise at the same
time or thereafter any other right or remedy. o
delay or omission by the Secured Party or by any
holder of the Notes in the exercise of any right

or remedy shall impalr any such right or remedy

or be conetrued to be a waiver of any default of

the Debtor Sf an acquiescence therein.

In case the Secured Party shall have proceeded to
enforce any right, power or remedy under this
Security Agresment by foreclosure entry, or otherwise
and such proceedings shall have been discontinued or
abandoned for any reason or shall have been determine

adversely to the Secured Party, then and in every suc!



case the Debtor and the Secured Party shall be
restored to theilr former positions and rights
hereunder with respect to the property subject
or intended to be subject to this Security Agreement
and all rights, remedies and powers of the Secured
Party shall continue as 1if no such proceedings

had been taken.

To the full extent that it may lawfully so agree,
the Debtor will not at any time insist upon,

plead, claim or take the bkenefit or advantage of
any appraisement, valuation, stay, extension, moratc
or redemption law now or hereafter in force, in
order to prevent, delay or hinder .the enforcement
of this Security Agreement or the absolute sale

or other disposal of any portion or all of

the Collateral or the possession thereof by any
purchaser at any sale or other disposal hereunder,
and the Debtor, for itself and all who may claim
under it, as far as it or they now or hereafter
lawfully may, hereby waive the benefit of all
such laws. ‘The Debtor, for itself, and all who
may claim under it, as far as it or they now or

!

hereafter lawfully may, also waive all right to have

the Collateral marshalled uvon any foreclosure hereo
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and agree that any court having jurisdicticn
to foreclose this Security Agreement may order the
sale of the Collateral as an estirety, or 1n parts.
8. Debtor's chief place of business is as stated at the
beginning of this Security Agreement. Debtor will not change
the location of its office without first notifying Secured Party in
writing.
8. Notice shall be deemed to have been properly given to
either party when deposited in the United States Mail, registerad
or certified, postage prepaid, and addressed to that party at
the address first stated in this Security Agreement for such party.
Any notice given to Secured Party should be sent to the attention of its
Commercial Loan Department.
10. No delay on the part of the Secured Party in exercising
any right, power or privilege granted heresunder shall operate as
a waiver thereof, nor shall any single or partial exercise of
any such right, power or privilege preclude any otﬁer or further
exercise thereof. The rights and remedies herein expressly
specified are cumulative and not exclusive of any other rights and
remedies which Secured Party would otherwise have.
11. No amendment, modification, termination, or waiver of
any provision of this Security Agreement or the Notes, nor consent
to any departure by Debtor therefrom, shall in any event
be effective unless the same shall be in writing and signed by Secured
Party and then such waiver or consent shall be effective only

in the specific instance and for the specific purpose for which given.

Wo notice to or demand on Debtor in any case shall entitle Debtor to

any other or further notice or demand and in similar or other circumstanc
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12. This Security Agreement, the Notes, and any other
.instruments, documents, or agreements to be delivered hereunder, are
zwgeing executed and delivered and are intended to be performed in the
State of Ohic and shall be in all respects interpreted in accordance
with the laws of said State.
13. All covenants and agreements in this Security Agreement
contained by or on behalf of any of the parties hereto shall bind
and inure to the benefit of the respective successors and assigns of
the parties hereto whether so expressed or not, except that Debtor
shall not have the right to assign its rights hereunder or any Llnterest
herein without the prior consent of Secured Party.
The parties hereto have caused this Security Agreement to
be duly executed by their respective duly authorized officers
as of the day and year first above written.

{

SOUTH~-EAST COAL COMPANY

’///%Z”“\‘\ %/ - T

‘ FvW“Mfz«m s

By:

Debtor

THE CITY NATIONAL BANK & TRUST COMPAN.

OF COLUMBUS, Columbus, Ohio

/4‘//\/4 fi/j,wl‘ ,«,Nt (7 e

Secured Far:

/
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This Securlty ngreement executed ChlS {/,a day of July,

AVES

pony

|
1975, between South-East Coal Sales Comoany, 88 Ease_Broao_Street,

\4.

Columbus, Ohio, 43215, a Kentucxy corporatlon,hereinafter referred to

as "Debtor", and Clty Nat:.pna1 Ban< & Truse Company of Columous,

100 East Broad eet, Columbus, Oth, 43215, a natlonal banklng
L. i ’
associlation herelnafter reférred to as "Secgred"Party".
RECITALS

A. Debtor and South-Zast Coal Coopanv, P. O. Box 332,

- . Caw s

Irvine, Kentucky, 40336, a Kentrcky corporatlon Herelnalter

RN

referred to as "Ccal Co." de51re to borrow money From Secured Parry

r

and to execute demand collaeerel_notes (" the VOEes"), and Secured S

N

i Party is willing to lend money. to Debtor and Coal “co. providdd that- *

such loans are secured by.a,security interest in Debtor’s Receivables, .

and in the Receivables and Inventory of coal of Coal Co

B. Debtor has agreed *o grant Secured Darty the above :

o

- mentioned security interest rn.Degror s~Rece1vables:subject to the

s

following terms and conditions.. . . T
R R o .
C. By separate Securlty Agleement Coal Co is granting .

Secured Party a security 1nterest 1n 1ts Recelvables and 1ts Inventory:

St

of coal.

| AGREEMENT AND GRANT OF
e SECURITY INTERESTS

In consideration of the premises and of other good and
“valuable consideration, the receipt and adeguacy of which are hereby

acknowledged, the parties agree as follows:



, l. Secured Party agrees to make such loans to Debtor,
and Coal Co., not to exceed an aggregate amount of $2,000,000.00, as £f:
time to time Secured Party elects to make, such loans to be secursd by
the security interest granted by Debtor to Secured Party pursuant to
Section 2 hereof and a security interest granted by Coal Co. tec Securad
Party. The amount of such lcans shall be'based upon the wvalue of’
the total invnetory of cocal of Cocal Co. at the time the loans ares made.
Each loan will be evidenced by the Notes executed by Debtor and
Coal Co. in form satisfactory to Secured Party, with interest
on the unpaid balance, pavable monthly on the last day of =ach month,
computed on the daily unpaid balances of all Notesvoutstanding at any
time during that month, on the basis of a 3éN-day year, at a
flucuating rate equivalent to 1% per annum in excess of the prime
rate of Secured Party for ninety day loans to responsible and
substantial commercial borrowers in effect from time to time. In compu’
the unpaid balances of the Notes, there shall be deducted from the face
aﬁount of the Notes all payments received and collected by Secured
Party, such payments to be applied first to the payment of interest
and second to the unpaid principal balances of the Notes as determined
by Secured Parxty.

| 2. Debtor has and héreby does grant to Secured Party,

its successors and assigns, a security interest in, and transfers,
grants, conveys, and assigns to Secured Party, its successors and

assigns, as security, all of the Receivables of Debtor to secure the

Liabilities of Debtor and Coal Co.
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(a) "Receivables" as used herein shall mean:

(1)

(2)

(3)

Accounts, accounts receivable, contract rights,
chattel paper, instruments, general intangibles,
notes, drafts, acceptances, and other forms of
obligations and receivables, now owned or hereafter
acquired by Debtor, whether now existing or
hereafter arising, and whether or not specifically
assigned to Secured Party;

All goods, instruments, documents of title,
peolicies and certificates of insurance, chattel
paper, deposits, money or other property now Or he:
owned by Debtor or in which Debtor now has or
hereafter acquires an interest and which are now

or hereafter in possession of Secured Party or

as to which Secured Party now or hersafter ccntrols
possession by documents of title or otherwise; and
The proceeds and products of all of the collateral

described in (1) and (2) of this Section 2(b).

Upon request from Secured Party at any time or times,

Debtor will assign and deliver to Securad Party any

of the Receivables covered by this Agreement and will

furnish to Secured Party additional collateral

requestad by Secured Party as security for the Liabiliti

together with whatever additional executed instruments

or agreements Secured Party requests. Receivables

are hereinafter referred to as "the Collateral".



(b) "Liabilities" as used herein shall mean:

(1) The prompt payment by Debtor and Coal Co. to
the Secured Party, its successors and assigns
of all sums due or to become due to Secured
Party evidenced by the Notes executed by Debt
and Coal Co. concurrently herewith or from
time to time hereafter and the performance
and observance by Debtor of all of the agresm
and covenants contained in this Security Agre:

(2) The payment of all other indebtedness of the
Debtor arising pursuant to the provisions of
this Security Agreement; and

(3) All costs incurred by or on behalf of the Sec
Party in connection with enforcing payments
of sums due under the Notes and enforcing
its rights under this Security Agreement.

3. Debtor agrees, in connection with the Receivables, !

it will:

(a) Unless otherwise directed by Secured Party,
.collect ail of the Receivables and, upon receipt

of any payment, hold such payment in trust for
Secured Party,'and forthwith deliver the same

to Secured Party without commingling with any
other funds, unless otherwise agreed to by Secured
Party. Debtor authorizes Secured Party or any
employee thefeof, at any time, to endorse

the name of Debtor upon any checks or other items



(b)

(c)

(4)
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which are received in payment of the Receivables
and to do any and all things necessary in order

to reduce the same to money.

Upon request of Secured Party, make available

for inspection to duly authorized representatives
of Secured Party any of Debtor's books and records

and will furnish to Secured Party any information

U

regarding Debtor's business affzirs and financ;al
condition within a reasonable time after receipt
of written reguest therefor. Secured Party shall,
at any time, have the right, but not the duty,

to make verification with or notify any account
debtor cor obligor on any of the Receivables and

to demand and receive payment thereof directly

to Secured Party.

Furnish to Secured Party on a weekly basis

an aged list of the Receivables setting forth

that portion which are not due, which are past

due one to thirty days, and which are past due in
excess of thirty days.

Immediately notify Secured Party in the event

of the refusal by an account debtor to accept or
pay any Receivable when due, or of any overdue
Receivable, or the return of or offer to return
any of the goods or ptoperty which are the subject
of any Receivable, and of the bankruptcy, insolvenc

or financial embarrassment of any account debtor,

and of any claim asserteq for credit, allowance,



adjustment, setoff or counterclaim where the amoun

involved exceed Twenty-Five Thousand Dollars.

4, Debtor hereby represents and warrants to Secured Party

that:

(a)

(c)

4)

Debtor 1is a corporation duly crganized,
validly existing, and in good standing

under the laws of the State of Kentucky.
Debtor has the corporate power and authority
to execute this Security Agreement and the Notes,
to borrow funds from Secured Party, and to
execute and deliver documents incidental to
such loans.

Except for the security interest granted herein
and ;xcept for prior security interests granted
by Debtor and Coal Co. to Secured Party, Debtor
is (and, as to the Collateral acquired after
the date hereof, Debtor will be) the owner of
the Collateral free from any liens, security
interests, or other interests of third persons,

and Debtor will defend the Collateral against

all claims and demands of all persons at any

time claiming an interest therein adverse to
Secured Party.
Except for any financing statement in favor of

Secured Party, no financing statement, mortcage,

Or other instrument providing for a lien on any of

the Collateral or the proceeds thereof is on file

in any public cffice. Debtor has not granted or




(e)
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given, and shall not grant or give, a .sescurity
interest in, a financing statement, mortgage, or
other instrument providing for a lien on any of the
Collateral to anyone other than Secured Party. On
demand, Debtor will execute and deliver to Secured
Party such financing statements and other documents
and instruments and do all acts as in the judgment
of Secured Party may be necessary or aporopriats to
establish and maintain a valid and prior security
interest in the Collateral. Debtor shall pay all
costs of any filings of financing statements or othc
documents or instruments. Any prior agrsements betw
Debtor and Secured Party are hereby modified to
allow the granting of security interests and the
filings of financing statéments contemplated heéerein
without breach of such prior agreements.

Debtor shall not, voluntarily or involuntarily,
subject the Receivables or their proceeds, or allow
the same to be subjected to any interest of any
transferee, buyer, secured party, encumbrancer,

or other third person, and shall not modify any

of the PReceivables with the account debtor or
diminish any security for any of the Receivables
without first receiving written consent from the
Secured Party.

With respect to any of the Receivables held by Secu:s

Party as security for the Liabilities, Debtor
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assents to all extensions or postponements of the
time of payment thereof or any other indulgence

in connection therewith, to each substitution,
exchange or release of Collateral, to the

addition or release of any party primarily

or secondarily liable, to the acceptance of partial
payments thereon and the settlement, compromise

or adjustment thereof, all in such manner and

at such time or times as Secured Party shall deem
advisable. Secured Party shall have no duty as

to the collection or protection of Receivables or
any income therefrom,.nor as to the preservation
of rights against prior parties, nor as to the pre-
servation of any right pertaining thereto, beyond
the safe custody of Receivables in the possession
of Secured Party.

If any of Debtor's Receivables arise out of
contracts with or‘orders from the United States

or any department, agency or instrumentality

thereof, Debtor will immediately notify Secured

Party thereof in writing and will execute any
instrument and take any steps reguirad by Secured
Party in order that all money due and to

become due under such contract or order shall

be assigned to Secured Party and due notice thereo
given to the appropriate Governmental agency.

At its option, Secured Party may discharge taxes,



(a)

(b)
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liens, or security interests or other encumbrances
at any time levies are placed on the Collateral,
may pay for insurance on the Collateral and may
pay for the maintenance and preservation of the
Collateral. Debtors agrees to reimburse Secured
Party on demand for any payment.made, or any

expense incurred by Secured Party pursuant to

[oR

the foregoing authorization an

v

Secured Party is

granted a security interest in the Collateral

to secure said payments.

The following events (herein called "Defaults") sha

constitute defaults hereunder:-

(1) Debtor and/or Coal Co. shall fail to pay
any principai or interest due under any cof the
Notes when the same shall become due; or

(2) Any representation, covenant, or warranty
made by Debtor in this Security Agreement,
as the same may be amended, shall prove to
have been incorrect in any material respect
when made; or

(3) Debtor and/or Coal Co. shall fail to perform
or observe any other terms, conditions,
covenants, or agreements contained in this
Security Agreement or 1in the Notes.

Upon the occurrence of any Default hereunder, any

or all of the Notes, with accrued interest therson,

shall become and be i-rediate d--
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payable, and all other obligations of the Debtor

hereunder shall hecome and be immédiately due

and payable, at the option of Secured Party.

Anything contained in this Security Agreement or

in the Loan Agreement notwithstanding, Secured

Party may demand payment of any of the Notes at

any time as provided therein. Upon the occurrence

of any Default hereunder, Secured Party shall have

and may exercise any and all rights and remedlies

granted pursuant to this Security Agreement, or

to the Loan Agreement, or under the Uniform

Commercial Code of Ohio.

The proceeds of any collection of, or any sale

or other disposal of, any Collateral covered under

this Security Agreement made pursuant to Section

7 (b) hereof, shall be applied in the following

order: |

(1) First, to the pavment of rsasonable expenses,
including attorneys fees, i1ncurred by the Secu
Party in exercising any of the rights or
remedies herein granted, or now or hereafter
existing at law, including specifically, but
not limited to, expenses of retaking, holding,
preparing for sale, selling, and the like,
of the Receivables or other Collateral and
expenses of realization from collectioﬁs.

(2) Second, to the payment of ahy interest
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due under any of the Notes; and

(3) Third, to the payment of the unpaid principal
balances of the Notes in the order of their
dates beginning with those bearing the earlies
date; and

(4) Fourth, to the payment of any other obligation
of the Debtor and/or Coal Co. to Securad
Party hereunder; and

(5) Fifth, any surplus then remaining to or on the
order of the Debtor, its successors Or assigns
or to the person or persons who may be lawfull
entitled to receive the same, or as any Court
of competent jurisdiction méy direct; provided
however, that in the event that said proceeds
of any such collection, sale or other disposal
are insufficient to pay in full all of the
payments provided for in Section 7(c) (1) (2) (3)
and (5) above, then Debtor and Coal Co.,
jointly and severally, shall be liable for any
such deficiency.

Debtor hereby irrevocably appoints the Secured Part

its agents or attorneys, its true and lawiul

attorney, with power of substitution, for it and in

its name, or in the name of the Secured Party or

otherwise, for the use and benefit of the Secured

Party but at the cost and expense of Debtor,

generally to sell, assign, transfer, pledge, make

anvys a F=9 . p—
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with any assets pledged to the Secured Party, as
fully and completely as though the Secured Party
were the absolute owner thereof for all purposes
For the purpose of realizing its rights theresin, tr
Secured Party may endorse checks in the name of
Debtor. The powers conferred on the Secured Party
by this Section 7(d) are solely to protact its

own interests and shall not impose any dutlies upon
the Secured FParty to exercise any such powers.

In addition to the rights and remedies of the Secu:
Party as provided in this Section 7, Debtor hereby
fully authorizes and empowers thé Secured Party to
sell, assign, and deliver all of the security
herefor, or any part thereof or any substitute ther
for or any addition thereto, at any public or privat
sale, at the option of the Secured Party or any
officér or anyone acting on behalf of the Secured
Party and the Secursd Party, its ocfficers or agents
may bid and become purchasers at any such sale. In
case of any such sale to the Secured Party, or its
agents or officers, the Secured Party may, for the
purpose of making payment for the Collateral, or
any part thereof, so purchased, use any clain

then due and payable to the Secured Party under
any of the Notes or hereunder,as a credit against

the purchase price.
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Each and every right and remedy herein specifically
given to the Secured Paxty or otherwise existing
shall be cumulative and shall be 1in addition to
every other riéht and remedy herein specifically
given or now or @ereafter existing may be exercised
from time to time as often énd in such order as

may be deemed expedient by the Secured Party;

and the exercise or the beginning of the exercise

of any right or remedy shall not be construesd to

be a waiver of the right to exercise at the same
time or thereafter any other right or remedy. No
delay or omissioﬁ by the Secured Party or by any
holder of the Notes in the exercise of any right

or remedy shall impair any such right or remedy

or be construed to be a waiver of any default of

the Debtor or an acquiescence therein.

In case the Secured Party shall have proceeded to
enforce any right, power or remedy under this
Security Agreement by foreclosure entry, or otherwis
and such proceedings shall have been discontinued oi
abandoned for any reason or shall have been determin
adversely to the Secured Party, then and in every su
case the Debtor and the Secured Party shall be
restored to their former positions and rights
hereunder with respect to the property subject

or intended to be subject to this Security Agreement



and all rights, remedies and powers of the Secursad
Party shall continue as if no such proceedings
had been taken.
(h) To the full extent that it may lawfully so agree,
the Debtor will not at any time insist upoen,
plead, claim or take the benefit or advantage of
any appraisement, valuation, stay, extension, mora
or redemption law now or hereafter in fcrce, in
order to prevent, delay or hinder the enforcement
of this Security Agreement or the absolute sale
or other disposal of any portion or all of
the Collateral or the.possession theresof by any
purchaser at any sale or other disposal hereunder,
and the Debtor, for itself and all who may claim
under it, as far as it or.they now or hereafter
lawfully may, hereby waive the benefit of all
such laws. The Debtor, for itself, and all who
may claim under it, as far as it or they now or
hereafter lawfully may, also waive all right to hax
the Collateral marshalled upon any foreclosure here
and agree that any court having jurisdiction
to foreclose this Security Agreement may order the
sale of the Collateral as an entirety, or in parts.
6. Debtor's chief place of business is as stated at the
beginning of this Security Agreement. Debtor will not change
the location of its office without first notifying Secured Party in

writing.
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7. Notice shall be deemed to have been properly given to
either party when ?eposited in the United States Mail, registered
or certified, postage prepaid, and addressed to that party at
the address first stated in this Security Agreement for such party.
Any notice given to Secured Party should be sent to the attention of it
Commercial Loan Department.
8. No delay on the part of the Secured Party in exercising
any right, power or privilege granted hereunder shall operate as
a waiver thereof, nor shall any single or partial exercise of
any such right, power or privilege praclude any other or further
exercise thereof. The rights and remedies herein expressly
specified are cumulative and not exclusive of any other rights and
remedies which Secured Party would otherwise have.
| 9. No amendment, modification, termination, or waiver of
any provision of this Security Agreement or the Notes, nor consant
to any departure by Debtor thefefrom, shall in any event
be effective unless the same shall be in writing and signed by Secured
Party and then such waiver or consent shall be effective only
in the specific instgnce and for the specific purpose for which given.
No notice to or demand on Debtor in any case shall entitle Debtor to
any other or further notice or demand and in similar or other circumstan
10. This Security Agreement, the Notes, and any other
instruments, documents, or agreements to be delivered hercunder, are
being executed and delivered and are intended to be performed in the
'State of Ohio and shall be in all respects interpreted in accordance

with the laws of said State.
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11. All covenants and agreements in this Security Agreement
centained by or on behalf of any of the parties hereto shall bind
and inure to the benefit of the respective successors and assigns of
the parties hereto whether so expressed or not, except that Debtor
shall not have the right to assign its rights hereunder or any interest
herein without the priocr consent of Secured Party.

The parties hereto have caused thls Security Agreement to
be duly executed by their respective duly authorized officers

as of the day and year first above written.

SOUTH-EAST COAL SALES COMPANY

- 7
\J ”-L.tL LL,/L’-LI‘)” A

By:
> Ny -
By: fellls AT et ¢ B,
/ / - Debtor
THE CITY NATIONAL BANK & TRUST COMPANY
S, OHIO

B
oF COLUMBU:, COLU 137

/‘*// «Z/.’/ é//\ 70 ~.¢ //Zu,

Secured Party




MORTGAGE QF RAILROAD ROLLING STOCX
(Securitv Agreement)

SOUTH~EAST COAL COMPANY, a corporaticn organized and
existing under the laws of the State of Kentucky, located at
Irvine (mailing, P.0O. Box 332), Kentucky 40336 ("Mortgagor")
and THE CITY NATIONAL BANK & TRUST COMPANY OF COLUMBUS, 100
East Broad Street, Columbus, Ohioc 43215 ("Mortgagee"), in
consideration of the mutual covenants and agreements contained
herein, hereby Recite and Agree as follows:

Recitals

1. Acguisition of Units

Mortgagor has entered into an agreement of purchase ("the
Purchase Agreement”), a copy of which will be furnished to
Mortgagee simultaneously herewith, with Garrett Railroad Car &
Equipment, Inc., a Pennsylvania corporation naving its principal
office and place of business in New Castle, Pennsylvania 16102,
for the purchase of 297 railroad hopper cars specifically identi-
fied in Schedule 1 hereto and to be further identified,  supple-
mentaed and added to from time to time by means of Supplemental
Schedules in the form attached hereto as Schedule 2 (all of
which cars and any other railrcad rolling stock covered hereby,
whenever acguired, together with all replacements, replacement
parts, addi<ions, repairs, repair parts, accessions and acces-
sories incorporated therein and/or affixed theresto, all special
tools and devices incorporated thereinto, and all resplacements
and substitutions thereof are hereinafter sometimes referred to
collectively in the plural as "the Units"™ and in the singular
as "Unit").

2. Agreement to Finance

Mortgagee has agreed, subject to and in compliance with
the terms and conditions hereof and of a loan agreement of even
date herewith ("the Loan Agreement") by and among Mortgagor,
Mortgagee and South-East Coal Sales Company, a Kentucky corpora-
tion having its principal office and place of business at 88 East
Broad Street, Columbus, Ohio 43215 ("Guarantor"), to make advance-
ments to Mortgagor to finance its acguisition of the Units ("the
Advancements") . :

3. Agreement to Secure Advances

Mortgagor and Guarantor have agreed to grant and have
granted to Mortgagee security interests in certain collateral

Executed in %; counterparts, of which
this is counteérpart number .



described in paragrapn S5 hereto (all called collectively, includ-
ing the Units, "the Collateral") to secure the Advancements
previously made and to be made by Mortgagee.

4, Mortgagor's Obligations

Mortgagor's obligations hereunder shall include the total
unpaid amount of the Advancements, together with any and all
future obligations and indebtedness of whatever kind and when-
ever created of Mortgagor to Mortgagee, including interest,
whether or not given pursuant to commitment, direct or indirect,
absolute or contingent, now existing or hereafter arising, all
- 0f which are covered by this Mortgage and are herein collectively
called "the Obligations."

Agreements

5. Mortgage (Security) Interests

To secure payment and performance of the Obligations,
Mortgagor grants to Mortgagee a continuing security interest
in the following, and, if moved, sold, leased or otherwise dis-
posed of, the proceeds thereof:

Whether now in existence or hereafter acgquired,
all of the following: The railroad rolling
stock specifically identified in Schedule 1
hereto (to be further identified, supple-
mented and added to from time to time);
together with all replacements, replacement
parts, additions, respairs, repailr parts,
accessions and accessories incorporated
therein and/or affixed thereto, all special
tools and devices incorporated thereinto or
used in connection therewith; and together
with all products, replacements, additions,
substitutions and proceeds (including insuranceas
payable by reason of loss or damage to the
collateral) thereof.

6. Inspection, Selection and Deliveryv of Units

Mortgagor will-inspect and select the Units under the
terms of the Purchase Agreement and will take delivery thereunder.
By inspecting, selecting and taking delivery of the Units, Mort-
gagor shall and dces warrant to Mortgagee that each delivered
Unit is in the condition, repair and of a value to be fully
suitable for all purposes hersunder. Mortgagor will transport
each Unit of which it takes delivery to its repair shop at
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Irvine, Kentucky ("the Shop") for further inspection and repair
as necessary to insure compliance herewith, all at Mortgagor's
cost and expense.

7. Repairs, Alterations, Additions, Improvements and Expenses

At the Shop, and prior to other use of each Unit under
Section 8 hereof, Mortgagor will mark in compliance with
Schedule 2 and repair such Unit as necessary to insure compliance
nerewith and with all applicable laws, rules and requlations to
which reference is made in Section 8 hereof and will obtain from
the Louisville and Nashville Railroad an appropriate certificate
reciting and evidencing such compliance.

During the effectiveness hereof, Mortgagor will make such
repairs, alterations, additions and improvements as are or may
be required from time to time to insure compliance herewith and
with all laws, rules and regulations to which reference is made
in Section 8 hereof. Without the prior written consent of
Mortgagee, Mortgagor shall make no other alterations, additions
or improvements to any Unit, unless such may be made without
reduction of the value of that Unit below the amount which it
would have been had no such alteration, addition or improvement
been made, and without impairment to the condition and working
order required hersby.

Mortgagor will keep each Unit in good repair, condition
and working order and will furnish all parts, mechanisms and
devices required to keep each Unit in good mechanical and work-
ing order and in compliance with the laws to which reference is
made in Section 8 her=of. Mortgagee shall have no responsibility
for any cost arising under this Section or for any expense aris-
ing out of or necessary for the operation and use of the Units,
including but not limited to maintenance, repairs and replace-
ment parts, storage, tolls, tariffs, fines, registration and
insurance fees for all insurance required hereby.

8. Use and Standards of Use and Repair

Mortgagor will repair, keep in repair and use the Units
in a careful and proper manner and will comply with and conform
to and with all current and future federal, state, municipal,
police and other laws, ordinances and regulations relating to
the possession, use or maintenance of the Units. Mortgagor
will comply and insure compliance with all rules, interpretations,
codes and orders governing use, hire, condition, repair and all
other matters interpreted as being applicable to the Units during
the effectiveness hereof by and of the American Association of
Railroads ("AAR") and any other organization, association, agency
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or governmental authority, including the Interstate Commerce
Commission and the Department of Transportation, which may during
the effectiveness hereof be responsible for or have authority to
promulgate such rules, interpretations, codes and orders.
Mortgagor agrees to indemnify and hold Mortgagee safe and harm-
less from and against any and all claims, costs, expenses
(including without limitation attorneys' fees), damages and
liabilities c<¢laimed, arising from or pertaining to such laws,
ordinances, regulations, rules interpretations, codes and orders.

It is understood that Mortgagor will use the Units in
shipping its coal to various of its customers and that the Units,
for that purpose, will be transported in interstate commerce by
and upon property of various railroads and other entities oper-
ating in the continental United States only. Mortgagor will use
the Units, and will require their use by any such railroads and
other entities, only in whole trains or units thereof of not less
than 20 Units esach and will not permit separate use of the Units
or use thereof for any purpose other than the carrying of Mort-
gagor's coal to its customers.

9. Supplemental Schedules and Identification

In compliance with the Loan Agreement, Mortgagor will
prepare and submit to Mortgagee Supplemental Schedules in the
form of Schedule 2 hereto. In addition, Mortgagor will affix
to each Unit and maintain throughout the effectiveness hersof,
labels, plates or other markings identifying the Units and
Mortgagee's interest therein, including without limitation the
marks and stencils recited in the Supplemental Schedules. Mort-
gagor agrees to join with Mortgagee in the execution of any
documents and to pay all recording costs, fees and taxes associ-
ated therewith which Mortgagee may regquest to give evidence of
Mortgagee's interest in the Units and Mortgagor agrees that
Mortgagee may give notice of such interest to any and all of
Mortgagor's creditors.

Notwithstanding the use of the Supplemental Schedules to
better identify the Units, it is the intent of the parties hereto
that Mortgagee's interests attach at the earliest time permitted
by law.

10. Mortgagor's Additional Obligations

With respect to all of the Collateral (except only to
the extent that the provisions of this Section are inconsistent
with other sections hereof in respect of the Units), Mortgagor
warrants and covenants:



(a) That Mortgagor will keep an accurate and complete
record of the Collateral, separate and distinct from those of
Mortgagor's other property, its disposition and the proceeds
thereof and will permit Secured Party at any time and wherever
located to examine and inspect such records and the Collateral;

(b) That, except for the security interest granted
hereby and except for prior security interests granted to
Mortgagee, Mortgagor is, and as to the Collatsral acquired
after the date hereof shall be, the owner of the Collateral,
free and clear of any prior lien, security interest or encumbrance;
that Mortgagor will defend the Collateral against the claims
and demands of all persons at any time claiming the same or any
interest therein; and that no mortgage, financing statament or
agreement is on file in any public office pertaining to the
Collateral, except for financing statements to Mortgagee;

(c) That without the prior written consent of Mortgagee,
Mortgagor shall not part with the possession or control of the
Collateral or sell, pledge, mortgage, encumber or otherwise
transfer or dispose of, or attempt to sell, pledge, mortgage,
encumber or otherwise transfer or dispose of any interest in all
or any part of the Collat=ral and that Mortgagee's security
interest in the proceeds of the Collateral, and/or notification
of its interest in such proceeds in financing statements or other-
wise, shall not be construed as modifying this Mortgage or as
Mortgagee's consent to disposition of the Collateral other than
as set forth herein:; and

(d) That Mortgagor will keep the Collateral free from
all claims, liens and legal process of creditors of Mortgagor, will
pay all costs, expenses, fees, taxes and charges of any kind what-
soever arising by virtue of its ownership, possession or use of
the Collateral; that Mortgagor shall keep the tangible items of
the Collateral insured, at its own cost and expense, against all
risk of loss or damage as are covered by endorsement commonly
known as supplemental or extended coverage for an amount egqual
to the full replacement value thereof, but in no event less than
the full amount of the Obligations; that such insurance shall
name both Mortgagor and Mortgagee as insureds thereunder as their
respective interests may appear, shall be placed with a company
or companies satisfactory to Mortgagee, shall provide that all
losses shall be adjusted with and paid to both Mortgagor and
Mortgagee and shall be subject to alteration or cancellation only
after 30 days' written notice to Mortgagor and Mortgagee; that
Mortgagor will deliver to Mortgagee certificates or memoranda of
such insurance within 10 days of the date hereof and renewals of
such policy or policies at least 15 days prior to the expiration
date(s) thereof, said renewals to be marked "paid" by the issuing



company or agent; that receipt by Mortgagee of any information
under this Section shall not be construed as an acceptance of
the adequacy of the insurance required hereby; and, that any
insurance payable by reason of loss or damage to the Collateral
is proceeds hereunder; and

(e) That at Mortgagee's request, Mortgagor will join
with Mortgagee in executing such documents, including financing
statements or amendments thereto, as Mortgagee in its discretion
may from time to time deem necessary or desirable in order to
comply with applicable law or to preserve and protect the security
interest provided for hereby; that Mortgagor will pay all costs
and expenses, including recording fees and taxes, of filing all
documents and instruments required and requested by Mortgagee
hereunder; that in the event that any of the Collateral is sub-
ject to the claim of another security interest, if requested
by Mortgagee at any time prior to the termination hereof, Mort-
gagor will obtain at its expense and deliver to Mortgagee a
statement of account or a list of the Collateral approved or
corrected by the person claiming such other security interest;
and that, in order to perfect and protect purchase money security
interests in the Collateral, Mortgagee may, and hereby is author-
ized by Mortgagor to, give such notice to other creditors of
Mortgagor as may be necessary under applicable law or deemed
desirable by Mortgagee; and,

(£) That Mortgagor will indemnify and save harmlsss
Mortgagee from any charge, claim, proceeding, judgment, locss,
expense (including attorneys' fees) or liability which in any
manner or from any cause arises in respect or on account of the
repair, possession, operation or other use of any of the Col-
lateral and Mortgagee will give Mortgagor prompt notice of any
event contemplated by this Section and known to it to have
occurred.

11. Loss or Damage

In the event of damage to or loss of any of the Collaterzl,
with respect to that Collateral, Mortgagor will place the Col-
lateral in the repair, condition and working order required hereby
or replace the same with like equipment in the repair, condition
and working order which the replaced Collateral was prior to
the damage or loss. If the loss or damaged Collateral was one
or more of the Units, the substituted Unit(s) will be described
in a Supplemental Schedule to be delivered to Mortgagee under
the provisions of Section 9 hereof.

All proceeds of insurance payable for any such damage or
loss, and any and all payments for such damage or loss payable to
Mortgagor by any third party (for example, a railroad) or its
insurer, shall be proceeds of the Collateral and shall be used
only for replacement or repair of the Collateral, except that,
if Mortgagor is in default hereunder, Mortgagee may, and hereby
is authorized by Mortgagor to, direct any party owning such pay-
ment to make the same to Mortgagee directly, to be applied against
the Obligations in compliance herewith.
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12. Assignment

Mortgagor will not sell, assign, sublet, pledge, hypothe-
cate or otherwise encumber or suffer a lien upon or against any
interest in this Mortgage without Mortgagee's prior written consent.
Mortgagee may assign this Mortgage or any right and title it has
hereunder upon written notice thereof to Mortgagor and such assign-
ment shall be on terms and conditions not inconsistent herewith.

13. Opinion of Counsel

Prior to ‘Z>5;§;v74&62L=_ 2%, 1975, and at
any time or times therearfter upon Mortgagee's reguest, Mortgagor
will deliver to Mortgagee an opinion of counsel making specific
reference to this Mortgage and satisfactory to Mortgagee and to
Mortgagee's counsel to the effect that:

(a) Mortgagor is a corporation duly organized, wvalidly
existing and in good standing under the laws of the State of
Kentucky, Rdas corporate and legal power and has taken all corpo-
rate and legal actions requisite to enter into this Mortgage; and

‘ (b) This Mortgage has been duly executed by Mortgagor and
constitutes the legal, wvalid and binding obligation of Mortgagor,
enforceable in accordance herewith; and

(c) Neither Mortgagor nor its opining counsel know of
any reason suggesting that any person other than Mortgagee may
claim a lien, charge or encumbrance upon or title to any of the
Units in Mortgager's possession, when occurring; and

(d) Neither Mortgagor nor its opining counsel know of any
requirement for recording, filing, or depositing this Mortgage, or
any information hereon, other than with the Interstate Commerce
Commission in compliance with 49 United States Code § 20c and regu-
lations thereunder, which is necessary to preserve or protect
Mortgagee's or its assignees' title to and interest in the Units;
and

(e) Neither Mortgagor nor its opining counsel know of any
requirement for recording, £iling or depositing financing statements,
in the form or forms to be approved in said opinion, to perfect
Mortgagee's or its assignees' interests in the Collateral other than
the Units except with the Secretary of State and the Recorders of

‘Franklin and Cuyahoga Counties, QOhio, and except with the County

Court Clerks of Estill, Letcher, Knott and Johnson Counties,
Kentucky.

(f) No federal or state governmental, administrative or
judicial authorization, consent or approval is requisite to Mort-
gagor's execution hereof or performance hereunder; and



(g) No litigation or administrative proceedings are
pending or, to the knowledge of Mortgagor and its counsel, are
threatened against Mortgagor, the adverse determination of which
would affect the wvalidity of this Mortgage or Mortgagee's rights
hereunder.

In addition, each delivery to Mortgagee of a Supplemental
Schedule hereunder shall be accompanied by an additional opinion
of counsel in the form reguired by this Section stating that all
previous opinions given hereunder remain valid and in effect and
that filing under 49 U.S.C. § 20c of the accompanying Supplemental
Schedule will perfect in Mortgagee a first and best lien in the
Units identified therein.

If at any time or times when this Mortgage is in effect
any opinion under this Section, or any item contained therein, or
any fact upon which the same is based, changes, Mortgagor and its
counsel will give Mortgagee immediate notice thersof.

1l4. Default

Mortgagor shall be deemed to be in default hereunder in
the event that (a) Mortgagor shall fail to make any note payment
within 10 days after notice from Mortgagee that such payment has
not been made when due; or (b) Mortgager shall fail to make any
other payment or perform or observe any other covenant, condition
or agreement to be performed or observed by it hereunder or under
the Loan Agreement and such failure shall continue unremedied for
a period of 15 days after notice thereof by Mortgagee or (c¢) any
representation, opinion or warranty made by Mortgagor herein or in
any document or certificate furnished Mortgagee in connection here-
with or with the Loan Agreement or pursuant hersto or thereto shall
prove to be incorrect at any time in any material respect:; or (d)
Mortgagor shall become insolvent or bankrupt or maks an assignment
for the benefit of creditors or consent to the appointment of a
trustee or receiver, or a trustee or a receiver shall be appointed
for Mortgagor or for a substantial part of its property without
its consant and shall not be dismissed for a pericd of 30 days, or
bankruptcy, reorganization or insolvency proceedings shall be insti-
tuted by or against Mortgagor and, if instituted against Mortgager,
shall not be dismissed for a period of 30 days.

15. Remedies of Mortgagee

In the event of default hereunder or at any time Mortgagee
in good faith believes that the prospect of payment or performance
owing to it hereunder or under the Loan Agreement is impaired,
Mortgagee may then, or at any time thereafter (such default not
having previously been cured), declare all of the Obligations
secured hereby to be immediately due and payable, without notice



or demand therefor, and shall then have all the remedies of a
secured party under the laws of the State of Ohio, or any other
applicable laws, including, without limitation, the right to take
possession of the Collateral, and for that purpose Mortgagee may
require Mortgagor to make the Collateral available to Mortgagee at
a place to be designated by Mortgagee reasonably convenient to
both parties and may, so far as Mortgagor can give authority there-
for, enter upon any premises con which the Collateral or any part
thereof may be situated and remove the same therefrom, and
Mortgagor hereby waives and releases Mortgagee of and from any and
all claims in connection with such removal.

After Mortgagee takes or receives possession of the Col-
lateral following default heresunder, whether the same remains on
premises of Mortgagor or otherwise, Mortgagee may sell, lease ox
otherwise dispose of the Collateral in any manner permitted by
law, and if such notice is required by law, Mortgagee will give
Mortgagor written notice of the time and place of any public sale
of the Collateral or of the time after which any privats sale or
other intended disposition thereof is to be made, and at any such
public or private sale Mortgagee may purchase all or any part of
the Collateral. The parties hereto agree that notice under this
paragraph shall not be unrsasonable as to time if given in com-
pliance herewith 20 days prior to sale or other disposition.

To the extent permitted by applicable law, Mortgagor
hereby waives any rights for or hereafter conferred by statute or
otherwise which may require Mortgagee to sell, lease or otherwise
use any Collateral in mitigation of Mortgagee's damages as set
forth in this Section or which may otherwise limit or modifyv any of
Mortgagee's rights or remedies under this Secticn. However, 1in
making the waivers of this paragraph, Mortgagor does not waive its
right to any notice of sale of collateral and does not waive any
claim or defense based upon the allegation that Mortgagee has
failed to dispose of any collaterzal in a commercially reasonable
manner.

Mortgagor shall pay to Mortgagee, on demand and as part
of the Obligations hereunder, all costs and expenses, including
court costs, legal expenses and reasonable attorneys' fees, incurred
by Mortgagee in exercising any of its rights or remedies hereunder
or enforcing any of the terms, conditions or provisions hereof.

16, Concurr=snt Remedies

No right or remedy of Mortgagee hereunder shall be exclu-
sive of any other remedy herein or by law provided; each right or
remedy shall be cumulative in addition to every other right or
remedy and, in addition, the exercise of any remedy by Mortgagee



of all provisions hereof or of an intent by Mortgagee to terminate
all the provisions hereof. Moreover, a failure of Mortgagee to
insist upon strict compliance with the terms hereof or to assert
any right or remedy hereunder shall not be a waiver of any default
and shall not be determined to constitute a modification of the
agreements of the parties hereto or the terms hereof or to estab-
lish any claim cor defense. Any waiver of any right or remedy of
Mortgagee hereunder must be contained in writing signed by
Mortgagee.

17. Mortgagee's Pavment -- Late Pavment

In the event that Mortgagor should fail duly and promptly
to perform any of the things required to be performed hereunder,
Mortgagee may, at its option, immediately or at any time thereafter,
perform the same for the account of Mortgagor without thersby waiv-
ing any default, and any amount pald or expenses or liability
incurred by Mortgagee in such performance, together with interest
thereon until paid at the rate of 15 percent per annum, or the
highest lawful rate of interest, whichever is lesser, shall be pay-
able to Mortgagee by Mortgagor on demand and shall be and become
part of the Obligations secured hereunder.

In the event that any amount due and payable Mortgages
from Mortgagor remains overdue for more than 13 days, Mortgagor
shall pay Mortgagee hereunder on déemand and as part of the Obliga-
tions interest on such amount from the date payable to the date
of actual payment at the rate of 15 percent per annum, or the
highest lawful rate of interest, whichever is lesser.

18. Applicable Law

Mortgagee, Mortgagor and Guarantor agree that the law of
the State of Ohio shall govern their rights and duties hersunder,
excepting applicable federal law and except only to the extant pra-
cluded by other states' law of mandatory application. ANY ACTION,
SUIT OR PROCEEDING IN RESPECT OF CR ARISING FRCM OR QUT OF THIS
MORTGAGE, ITS MAKING, VALIDITY QR PERFORMANCE, SHALL BE PROSECUTED
AS TC ALL PARTIES AND THEIR SUCCESSORS AND ASSIGNS AT -COLUMBUS,
OHIO. EACH PARTY HERETO CONSENTS TO AND SUBMITS TO THE EXERCISE
QOF JURISDICTION OVER ITS PERSON BY ANY COURT SITUATED AT COLUMBUS,
OHIO, AND HAVING JURISDICTION OVZR THE SUBJECT MATTER. Mortgagor
and Guarantor each hereby irrevocably appoints and designates
E. George Bellows, whose address is 100 East Broad Street, Columbus,
Ohio 43215, or any other person whom Mortgagee, after giving Mort-
gagor or Guarantor five days' written notice thereof may appoint,
as its true and lawful attorney in fact and duly authorized agent
for service of legal process and agrees that service of such process
upon such party shall constitute personal service of such process
upon Mortgagor or Guarantor, as the case may be. Such attorney in
fact, within five days after receipt of such process, shall forward
the same, by certified or registered mail, together with all papers
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affixed thereto, to Mortgagor or Guarantor at its address as set
forth herein.

19. Notices

Any notice, request or demand given or reguired to be
given hereunder, shall, except as expressly otherwise provided
herein, be in writing and shall be determined to have been given
when mailed by United States registered or certified mail, return-
receipt requested, postage prepaid, to the other party nereto at
_the address of such party as stated nherein. Either party hereto
may at any time change its address for notification purposes by
mailing, as aforesaid, a notice stating the change and setting
forth the new address.

20, Miscellaneous Provisions

Unless otherwise specifically provided herein, the Obliga-
tions of Mortgagor hereunder shall not be contingent or executory
and shall continue notwithstanding termination hersof or the
exercise by Mortgagee of any right or remedy hereunder.

Upon satisfaction of all the Obligations and after receiv-
ing Mortgagor's written regquest, Mortgagee shall have 20 working
days in which to furnish any termination statement required by law.

The titles to the various sections of this Mortgage are
solely for convenience and are not a part of the Mortgage for pur-
poses of interpreting the provisions heresof.

Unless otherwise specified, the terms "herein," "hereunder,"”
"hereto,” "herewith" and words of similar import refer %o this entire
Mortgage.

This written Mortgage is exclusive as to its subject matter
and no inconsistent oral agreement shall be binding.

IN WITNESS WHEEREOQF, the parties nereto have caused tihis

Mortgage to be executed by their dply authorized representatives
at Columbus, Ohio, as of the 234% day of ZEZZZﬂﬂééﬁa , 1875.

(SEAL) SQUTH-EAST COAL COMPANY

Signed a acknowledged in
the preggnce of:

Tt 2 _ o
i 7T y__ /T
%&32/ Its T~ -
Y
MORTGAGOR
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MORTGAGEE
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GUARANTOR
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GUARANTY
(Of Obligations Under Mortgage of Railroad Rolling Stock) -

2

THIS GUARANTY is made this 22 day of DZEemBeR—.
1945, by the undersigned, hereinafter’ called "Guarantor,' to and
for the benefit of The City National Bank & Trust Company of
Columbus, a national banking association organized and existing
by virtue of the laws of the United States and having its princi-
pal office and place of business at 100 East Broad Street, Columbus,
Qhio 43215, hereinafter called "Mortgagee."

IN CONSIDERATICON of the mutual covenants and agreements
hereinafter set forth, including without limitation loans made and
to be made by Mortgagee and indebtedness to Mortgagee of South-
East Coal Company, & Kentucky corporaticn havings its principal
office and place of business in Irvine, Kentucky 40336, hereinafter
called "Mortgagor," evidenced and to be evidenced in part by promis-
sory note or notes made by Mortgagor from time to time, hereinafter
individually and collectively called "the Note," pursuant to a Loan
Agreement of even date herewith by and among Mortgagee, Mortgagor
and the undersigned and securxed by a Mortgage of even date here-
with by and between Mortgagor and Mortgagee hereinafter called
"the Mortgage," Guarantor, for the purpocse of inducing Mortgagee to
make the loans aforesaid, hereby warrants, covenants and agrees as
follows:

1. Guarantor hereby agrees to enter into the Mortgage
together with Mortgagor and, to the extent of its possession or
contrecl of any of the Collateral (as defined therein), as a mortgager
or debtor thereunder.

2. Guarantor unceonditionally and absolutely guaranteses
the due and punctual payment of the Note, any interest thereon
and any other monies due or which may become due therson, and
the due and punctual performance and observance by Mortgagor of
all the other terms, covenants and conditions of the Note, the
Mortgage, the said Loan Agreement and all other documents executed
in connection with said loans, whether according to the present
terms thereof, at any earlier or accelerated date or dates as
provided therein, or pursuant to any extension of time or to any
change or changes in the terms, covenants and conditions thereof
now, or at any time hereafter, made or granted.

3. Guarantor hereby waives diligence, presentment, pro-
test, notice of dishonor, demand for payment, extension of time
for payment, notice of acceptance of this guaranty, notice of
nonpayment at maturity or otherwise, notice of indulgences and
notices of every kind, and consents to any and all forbearances and
extensions of the time of payment of the Note, and to any and all



changes in the terms, covenants and conditions thereof hereafter
made or granted and to any and all substitutions, exchanges or
releases of all or any part of the collateral therefor; it being
the intention hereof that Guarantor shall remain liable until such
amount of principal of the Note, with interest, and any other

sums due or to become due thereon or under the Mortgage oOr any
other agreement, shall have been fully paid and the terms, covenants
"and conditions shall have been fully performed and observed by
Mortgagor, notwithstanding any act, commission or thing which
might otherwise operate as a legal or eguitable discharge of
Guarantor. '

4. Guarantor agrees that it shall have no right of sub-
rogation whatscever with respect to the aforesaid indebtedness,
or to any monies due or paid thereon or any collateral securing
the same unless and until Mortgagee shall have received full
payment of all sums at any time evidenced by the Note and/or
secured by the Mortgage.

5. Guarantor agrees that this Guaranty may be enforced
by Mortgag=ze without first resorting to or exhausting any other
security or collateral or without first having recourse to the
Notes or any of the property covered by the Mortgage through
foreclosure proceedings or otherwise; however, nothing contained
herein shall prevent Mortgagee from instituting and maintaining
suit on the Notes, or any one of them, foreclosing or causing to
be foreclosed the lien(s) of the Mortgage or from exercising any
other rights hersunder, and if such foraeclosure or other remedy
is availed of only the net proceeds therefrcm, after deduction of
all charges and expenses of every kind and nature whatscever,
shall be applied for raduction of the amount due on the Notes or
under the Mortgage, and Mortgagee shall not be required to institute
or prosecute proceedings to recover any deficiency as a conditicn
of payment heresunder or of enforcement hersci. At any sale of
the security or collateral fcr the indebtedness of Mortgagor or
any part thereof, whether by trustee's sale, sale by a court of
competent jurisdiction, foreclosure or otherwise, Mortgagee may
at its discretion purchase all or any part of such collateral so
sold or offered for sale for its own account and may apply the
amount bid therefor against the balance due it pursuant to the
terms of the Notes and the Mortgage.

6. Guarantor agrees that this Guaranty shall inure to
the benefit of and may be enforced by Mortgagee and any subsequent
holder or holders of the Notes, and the Mortgage and shall be
binding upon and enforceable against Guarantor and Guarantor's
legal representatives, successors and assigns.



7. Any one or more successive and/or concurrent actions
may be brought hereon against Guarantor, or any one of them if
more than one, either in the same action, if any, brought against
Mortgagor, the then owner of the collateral securing the Notes,
and/eor any other party, or in separate actions, as often as the
legal holder or holders of the Notes, in its or their sole
discretion may deem advisable.

IN WITNESS WHEREOF, SOUTH-EAST COAL SALES COMPANY,
Guarantor, has caused this Guaranty to be executed by its duly
authorized repraesentative on - 'the day and year first aforesaid.

(SEAL) SOUTH-EAST COAL SALES COMPANY

&ﬂ//i;;%éz/;;;i,{%liéé;%ééyzzf

Tes — . e B e

Signed and acknowledged




SCHEDULE 1

To Mortgage of Railrocad Rolling Stock

Dated Zm‘”%-‘: 23 , 1975

Description of Egquipment (Units):

Road or
Serial
Numbers

ARR Number
Mechanical of Identifying
Type Designation Units Marks
41'8"-70 ton

hopper cars HT 234* P&LE

Various within
series numbered
68,000 thru 74,0.

*Tncluded in the property covered by the aforesaid mortgage is

rolling stock used or intended for use in connection with inter-

state commerce, Or interests therein, owned by Scuth-East Coal
Company at the date of said mortgage or thereafter acquired by

it or its successors and to be remarked with its reporting marks,

"SECX."

41'8"-70 ton BT : 60 SECX
hopper cars

773306
773385
772937
769583
773666
773997
768808
772488
772759
773231
773362
773777
774012
772501
772852
774041
773397
773787
774010
772532
768007
7683953
768780
769718
769805
769888
- 770279
770882
770941
771980

77291
76842
77354
77390
7684]
7705¢
7719¢
77224
7727¢
77294
7710¢
7721°
77234
7687°
7734¢
76957
77112
77218
77242
7728

77196
771989
772189
7724¢
77296
7733¢
77371
7738¢
7739

7739



ARR Number Road or
Mechanical of Identifying Serial
Type Designation Units Marks Numbers

41'8"-70 ton

hopper cars HT 61 SECK** 668535 77300
669059 77303
770150 77308
771188 7732¢C
771214 7732¢
771302 77327
771312 77331
771376 7734C
771399 77343
771423 77347
771481 77354
771714 77358
771725 77339
771759 77367
771878 77370
771930 7737¢C
772023 77372
772065 77373
772133 77373
772262 77375
772289 77386
772496 77387
772499 77388
772654 77382
772670 77394
772708 77395"
772781 77404
772789 77404
772836
772839
772851
772902
7729438

**Bach Unit will have marked or stenciled on each side in letters
not less than one inch in height the following:

THE CITY NATIONAL BAMNK & TRUST‘COMPANY OF
COLUMBUS, MORTGAGEE. MORTGAGE RECORDED UNDER
SECTION 20c OF THE INTERSTATE COMMERCE ACT.



SUPPLEMENTAIL SCHEDULE NO. A

Referenced Document: Mortgage of Railroad Rolling Stock dated
, 1975, recorded
with the Interstate Commerce Commission
pursuant to 49 U.S.C. §20c on

, 1975, Recordation No.

Mortgagor: South-East Coal Company
Irvine, Kentucky 40336

Guarantor: South-East Coal Sales Company
88 East Broad Street
Columbus, Ohio 43215

Mortgagee: The City National Bank & Trust Company
of Columbus
100 East Broad Street
Columbus, OChio 43215

SCHEDULE 2



Description of Equipment (Units):

AAR Number
_ Mechanical of
Type Designation Units
41'8"=-70 ton HT

hopper cacs

. Road or
Identifying Serial
Marks* Numbers

SECX

*Each Unit will have marked or stenciled on each side in letters
not less than one inch in height the following:

THE CITY NATIONAL BANK & TRUST COMPANY

‘OF COLUMBUS, MORTGAGSE.

MORTGAGE RECORDED

UNDER SECTION 20c OF THE INTERSTATE COMMERCE

ACT.



Approved and agreed to this day of ,

197__, as a Supplemental Schedule to the Mortgage by and among THE

CITY NATIONAL BANK & TRUST COMPANY OF COLUMBUS, SQUTH-EAST COAL

COMPANY AND SOUTH-EAST COAL SALES COMPANY (as Guarantor) dated the

day of

Mortgage.

Signed and ackncwledged in
in the presence of:

(SEAL)

(SEAL)

1975, and hereby made a part of that

THE CITY NATIONAL BANK & TRUST
COMPANY OF COLUMBUS

By
Its

MORTGAGEE

SOUTH-EAST COAL COMPANY

By
Its

MORTGAGOR

SOUTH-EAST COAL SALES COMPANY

By

Its

GUARANTOR



STATE OF OHIO,
COUNTY OF FRANKLIN, ss:

I do hereby certify that on the ’“£day of ZE%?ZﬁéEé;r
1975, before me, the subscriber, a notary’public in and for said

County, personally appeared /Pj//z. 2 C. TR AUETD '
to me personally known, who being duly sworn, says that he 1s the
Logn otpcerz of The City National Bank & Trust

Company of Columbus, that said instrument was signed on behalf of
sald association by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said association for the purposes therein

stated.

/) Notary Public

(SEAL)

My commission expires

-

STATE OF OHIO,
COUNTY OF FRANKLIN, ss:

I do hereby certify that on the 23“( day of [2zemled.,
137§, before me, the subscriber, a notary public in and for said

County, personally appeared Daserd A SiAanson/ ’
to me persopally known, who being duly sworn, says cthat he 1s the
Lé?; /2;9a49%1~' of South-East Coal Company, that the

seal affixed to the foregoing instrument is the corporate seal of
said corporation, that said instrument was signed and sealed on
behalf of said corporation by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation for the purposes
therein stated.

(SEAL)
A L s

Notary Public

My commission expires




STATE OF OQHIO,
CQUNTY OF FRANKLIN, ss:

<
I do hereby certify that on the ;22‘ day of é;zgywﬁgﬂLq

1975, before me, the subscriber, 3 notary public in and for said
County, personally appeared /2272? . A7&272¢icic p
to me p onally known, who being duly sworn, says that he 1s the

LT3 n(aairn of South-East Cocal Sales Company, that
the seal affixed to the foregoing instrument is the corporate seal
of said corporation, that said instrument was signed and sealed on
behalf of said corvoration by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing instrument
was the free act and deed of said corporation for the purposes
therein stated.

(SEAL) 2

Neotary Public

My commission expires




Sch‘e'dule__-z



THIS AGREEMENT with respect to the purchase and sale of
coal, made and entered into this 36;% day of June; 1978, by and
between KENTUCKY UTILITIES COMPANY, é Kentucky corporation having
its principal office and place of business at 120 South Limestone

treet, Lexington, Kentucky, hereinafter referred to as the "PUR-
CHASER", party of the first part, and SCUTH EAST COAL COMPANY, a
Kentucky corporation having its principal office and place of
pbusiness at Irvine, Kentucky, hereinafter referred to as the "SEL-
_LER", party of the second part,
WITNESSETH:

THAT, WHEREAS, the Purchaser is an electric utility
company owning and operating electric power generating facilities
that require large gquantities of coal of the gquality provided in
this'Agreement, and

WHEREAS, the Seller is in the business of mining coal by
underground methods in Eastern Kentucky and now owns or otherwise

controls certain lands and mineral interests in Knott, L%tgher and
\__ N

Perry Counties, Kentucky, which lands contain substantial gquan-
—ﬁ—-/ .
tities of coal of the guality herein provided, from which Seller
desires to mine and sell coal to Purchaser under the terms of this
Agreement, and

WHEREAS, the Seller also owns and cperates certain coal
processing facilities and coal loading facilities at or near
Calla, in Estill County, Kentucky, which facilities are capable of

providing the processing and fast loading capabilities necessary to

YN



provide the coal and deliveries required under the terms of this
Agreement,

NOW, THEREFCRE, it is hereby agreed by ;nd between the
parties hereto as follows:

1.0l MUTUAL OBLIGATIONS. Seller hereby agrees to mine

and sell coal to Purchaser, and Purchaser hereby agrees to buy coal
from Seller, upon the terms and conditions and in the gquantities
hereinafter provided.

2.01 SELLER'S RESERVES AND PRODUCTION CAPABILITIES.

Seller represents aﬁd warrants that coal reserves and mineral
interests now owned by Seller contain economically recoverable coal
of a guality and in quantities which, under present mining laws and
practices, will be sufficient to satisfy all the reguirements of
this Agreement. Seller fufther represents and warrants that it now
owns, or will proceed to develop and construct, ;uch mines, pro-
cessing facilities and loading facilities as may be necessary to
comply with all of the terﬁs of this Agreement and to put Seller ig
position to comply with the scheduled deliveries of coal herein
provided. Seller will, at all times while this Agreement remains
in effect, maintain sufficient coal reserves and production capa-
bility to‘comply with the terms of this Agreement.

3.01 TERM OF AGREEMENT. The effective date of this

Agreement shall be July 1, 1978. The priméry term of this Agree-

ment shall be twelve (12) years and six (6) months from and after

July 1, 1978, subject to the provisions hereinafter contained for

earlier termination. In addition to the primary term, Purchaser



shall have the option to extend the term of this Agreement for up
opt2ol,

to two (2) successive terms of five (S) years each, unless the term

of this Agreement has been terminated under the further provisions
hereof. The first such option may be exercised at‘the expiration
of the primary term, and the successive option at the expiration of
the preceding extended five-year térm. The right to extend this
Agreement for the first and subsequent extended terms is condi-
tioned upon negotiation of a mu;ually agreeable base price for the
first or subsequént extended terms. If the parties cannot mutually
agree on a base price for an extended term, then this Agreement
shall terminate and Purchaser shall not have any further rights or
options hereunder.

Each option shall~be exercised by Purchaser giving
Seller one year's written notice prior to the expiration of the
then presént term of the contract. Upon receipt by Seller of such
written notice, ?urchaser and Seller shall proceed in good faith to
negotiate a mutually acceptable base price  for the next five—year
option term. If a mutually agreeable base price is negotiated, a
supplement to_this agreement setting forth the base price nego-
tiated for such five-year term shall be executed by the éarties.
Unless amended by the parties in writing, all other terms of this
Agreemenﬁ shall apply to such optién term.

3.02 QUANTITY REQUIREMENTS. For the period commencing

quz_i;_}glg*,and_exténdinq thfough December 31, 1981, subject to

the provisions in paragraph 5.01, Seller will tender for delivery

and Purchaser will buy from Seller, at the price and upon the terms



and conditions hereinaftcer provided, the following number of tons

of acceptable coal:

Total Period Average
During the Period . Tons Monthly Tons
July 1, 1978 through Jan. 31, 1979 140,000 20,000 \>
Feb. 1, 1979 through Aug. 31, 1979 210,000 30,000 (
Sept. 1, 1979 through Mar. 31, 1980 280,000 40,000 ‘,
April 1, 1980 through Oct. 31, 1980 350,000 50,000 {‘
Nov. 1, 1980 through May 31, 1981 420,000 60,000 \
June 1, 1981 through Dec. 31, 1981 490,90 70,000 /

A

—0a 5000

‘For the period commencing January 1, 1982, aA&?Extending through

December 31, 1990, Seller will tender for delivery and Purchaser

will buy from Seller in each calendar year One Million (1,000,000)

tons of acceptable coal at the price and upon the terms and condi-

tions hereinafter provided. Deliveries of the gquantities of coal

provided herein shall be made as nearly ratably on a monthly basis

as 1s practicable from the standpoint of the operations of both
Seller and Purchaser. Dﬁring any extension of this Agreement under
the options provided for Purchaser, Seller will tender for delivery
and Purchaser will buy from Seller in each calendar year of such
extended term One Million (1,000,000) tons of acceptable coal at

the price and upon the terms applicable to such extended term, to

be delivered ratably on a monthly basis as nearly as is practicable
from the standpoint of the operations.cf-both -Seller-and Purchaser. - -

"Acceptable coal" as used in this paragraph means coal meeting the
At

specifications for coal subject hereto as set forth in paragraph

6.01 hereof. "Ton" as used in this Agreement shall mean a ton of
oo Ee
-l -§y = 1Y %-F0
- . 3 . W
two thousand (2,000) pounds aVOL;dupq;s weight. VS S \#@/
\‘Y\g?o N ( v’iu‘ﬁhw
, .
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4.0l BASE PRICE PER TON OF COAL. The base price to be
———— Ty

paid by Purchaser to Seller for each ton of coal (0f the guality

specified in paragraph 6.0l hereof) delivered under the terms of

this Agreement shall be $43.76 per ton, f.o0.b. barge at the Ghent

unloading facility of Purchaser now located at or near its electric
————'—/—-

generating facility at Ghent, Kentucky. It is understood that this

Base Price includes any washing or other processing or quality

control work at the mines or at Seller's processing plant at

Calla, necessary to meet the quality specifications herein pro-

~ vided, any royalties which Seller must pay with respect to such

coal, and freight from Calla to Ghent (including milling in transit

7
charges, rail rates from Calla to Wilder, Kentucky, transloading
charges at Wilder, barge rates from Wilder to Ghent and eguipment
costs for transportation eguipment owned bv Seller and used in the
shipment of such coal from mine mouth to point of delivery into
e e ———
barges at Wilder, Kentucky). The base price shall be adjusted from

‘o,
time to time in accord with the provisions of paragraphs 4.02
through 4.10, inclusive, of this Agreement. The base price is
further subject to the adjustments provided for in this Agreement.

PR .
4.02 ADJUSTMENTS TO BASE PRICE-GENERAL. The base price
of $43.76 per ton, provided in paragraph 4.0l hereof, consists of
<
LJFhe folIOW1ng _ . o A3 /plﬂ77fm44.§£;££
W w"‘M A “\v
Coal Components -
1) Labor $15.98
wr A {g& 2) Machinery and Supply 12.09 145%
3) Fixed cost 5.88 — ‘
4) Royalty ' 2.41
5) Severance Tax 1.64
. Total Coal Components $38.00
[ .3071F . 7
f{‘-«—L-.[ J-_,uk‘t»‘.( b«t 2‘( (Jd& geo ] - +o v | / < V'q
1ﬁh~». G3fi00° /ﬁAUA y / LGJ‘7
- 75 a2 P il s e, o N

320,13



B. Transportation Components

1) Railroad Equipment $ .92

2) Milling in Transit. ... .50 .. -

3) Freight Rate 2.84

4) Dumping .90

5) Barge Rate .60
Total Transportation Component 5.76 ///
Total Base Price Per Ton $43.76 V//

The Base Price provided in paragrapﬁ 4.01, and all components
thereof, shall be subject to adjustment as hereinafter provided.
Adjustments made to the base price in computing the billing price
for coal delivered and sold hereunder shall be made to the nearest
one-tenth of a cent per ton. ©No dispute concerning price adjust-
ment shall in any way relieve either party of its respective obli-
gations of performance under this Agreement at the then existing
billing price until any dispute over price adjustment is resolved.
Seller shall promptly noéify Purchaser of any adjustment to the
base price as soon as practicablé after the happening of any event
which, under the terms of this Agreement, would cause an increase

or decrease in the billing price for coal sold and delivered here-

under. Except with respect to price adjustments involving sever-

ance or other taxes or governmentally retrospectively imposed fees,

royalties aspective premiums or costs of Workmen's Compensa-

tion or black lung compensation, retrospective governmental imposi-

tions and matters of like category (including amounts which are

assessed for past obligations by governmental bodies), no adjust-

ment of the base price shall_be_effective with respect to coal



shipped more than six (6) months prior to the date Purchaser re-

s

ceives notice of such adjustment. S
- M_/s—-a bl it
-,

4.03 ADJUSTMENTS FOR CHANGES IN LABOR COSTS.” This

Agreement, and the base price provided in paragraph 4.0l hereof, is

based on the July 1, 1978 labor related costs of Seller of $15.98

per ton incurred in the mining and processing of No. 4 seam coal

(the Base Labor Cost Component), which costs include (a) the wages
and salaries of hourly and salaried employees utilized in the
production, preparation and handling of coal,Aincluding supervisory
and administrative wages and salaries; (b) pension and welfare
costé for hourly and salaried employees; (c) workmen's compensation
insurance costs, social security and other forms of cémpulsofy
insurance, employment and payroll taxes; and (d) the cost of em-
ployee fringe benefits, such és vacation pay, hospitalization or
health insurance and the like. Such costs, together with like or
simi;ar’catégories of costs whichAare<§ow, or may be experienced or
impoSedAhereafter, are referred to herein, and deemed to be, labof'
related costs in the labor cost component of the price for coal
sold and delivered under this Agreement.

The Base Labor Cost Component (BLCC) of the base

price hereunder shall be increased or decreased from time to time,

as the case may require, to reflect changes after July 1, 1978 in

the labor related costs of Seller incurred in the mining and pro-

——"

cessing of No. 4 seam coal resulting from any cause whatsoever,

including, but not limited to:



(ﬂ (a) Changes 1n wage or salary scales of hourly and
\\salarled employees, vacation pay, holiday pay, shift
//dlrferentlals payments to welfare and/or pension funds,
zfmyroll taxes, and other fringe benefits;
(b) Compliance with the provisions of any law,

Eiregulatlon or order which directly affects, or indirectly

affects, the labor costs incurred in producing, process-
<iing and handling of coal sold hereunder.

In the event and whenever a change occurs in the
labor related costs of Seller, Seller shall compute the per ton
amount of the decrease or increase of such labor related costs and
shall promptly notify the Purchaser in writiné of such changé.

Such written notice shall include a description of the factor or
factors responsible for such change, an explanation of the manner
in which such costs have been affected and the details of the
computations used in detgrmining the per ton amount of such change.
The Base Labor Cost Component of the base price herein provided,
and the billing price for coal sold hereunder, shall be decreased
or increased, as the case may be, to reflect such change in labor
related costs of Seller, as of the date on which such change
occurred and the billing price for all coal delivered on or after
the date on which such change occurred shall be adjusted to reflect
such change in labor related costs. Seller, at all times during the
primary and any extended term of-éhggcggg;ém;;; -;g;il‘exégc:g; o
diligence i? the operation of its coal producing and coal process-

ing properties to efficiently produce and process coal and to



maintain under such circumstances and mining conditions as may
from time to time exist, productivity at as high a level as prac-

ticable. L
oA T
4.04 ADJUSTMENTS FOR CHANGES IN MACHINERY AND SUPPLY ~ 47

COSTS. This Agreement, and the base price provided in paragraph

4.01 hereof, is based on.the July 1, 1978 cost to Seller of mach-

inery and supplies of $12.09 per ton incurred in the mining and

processing of No. 4 seam coal (the Base Machinery and Supply Cost

Component). The Base Machinery and Supply Cost Component (BMSCC)
of the base price provided herein, and the billing price for all

coal sold and delivered hereunder, shall be adjusted as of the

first day of October and April of each year during the term of this

m—

Agreement, and any extended term herecf, to reflect a then Current

Machinery and Supply Cost Component (CMSCC) in accord with the
following formula:

CMSCC = BMSCC x CMSI, where:
BMSI

CMSCC is the Current Machinery and Supply Cost Component]

BMSCC is the Base Machinery and Supply Cost Component;

CMSI is the Current Machinery and Supply Index, to-wit,
the weighted average of the following index numbers
(Index of Wholesale Prices for Industrial Commodities
published by the U, S. Department of Labor, Bureau of
Statistics) as of the previous June (in the case of
the October 1 calculation) and as of the previous
December (in the case of the April 1 calculation):

35.0% of No. 1192 index number (mining machinery
and eguipment)

5.0% of No. 1144-0221 index number (belt conveyor) -

-9-



6.5% of No. 0543-1617 index number (industrial
power - East South Central)

10.5% of No. 1013-02 index number (finished steel)
2.0% of No. 1026 index number (wire and cable)

2.0% of No. 1173 index number (electrical - i.e.,
motor, generator, etc.)

4.5% of No. 1143 index number (fluid power egquipment)
8.0% of No. 1081-0141 index number (roof bolt)
3.5% of No. 0812 index number (hardwood lumber)
5.0% of No. 0576 index number (£inished lubricant)
3.0%8 of No. 132 index number (concfete ingredient)
15.0% of industrial commodities index number
BMSI is the Base Machinery and Supply Index of 213.066,
and is the weighted average of the above Index of

Wholesale Price index numbers as of December, 1977,
as reflected on Exhibit "A" annexed hereto.

Seller sh;ll calculate and furnish to Purchasers as soon as prac-
ticable after the first of October and April in each year of the
term of this Agreement, and any extension thereof, the amount of
the adjustment to the billing price for each ton by reason of the

calculation of the then Current Machinery and Supply Cost Component

and such adjustment _tq the hi11ing price shall apply to all coal
- _-’____—" X oy

delivered hereunder on and after the lst day of each such October
r————————— .

and April.
/——""/ .

In the event of the unavailability of any of the

indices herein mentioned, the parties hereto shall -substitute by- - - -

agreement the most nearly comparable index available, and in lieu

of such agreement, the unavailable index numbers shall be omitted

-10-



from the weighting calculation and the welghting percentages

adjusted pro rata to the remaining proportion of each in calcu-
lating the Current Méchigéry éﬁd Supply Cost Component on each date
thereafter on which such a calculation is provided herein as long

as such index remains unavailable. Conversion tables'shall be used
to compensate for any revisions in index numbers which may be
revised. . . rFf;j

%

fed
4.05 ADJUSTMENTS TO FIXED COST COMPONENT. This Agree- v

ment, and the base price provided in paragraph 4.0l hereof, is

based on a July 1, 1878 fixed cost component of $5.88 per ton (the
e S5

Base Fixed Cost Component). The Base Fixed Cost Component (BFCC)

of the base price provided herein, and the billing price for all

coal sold and delivered hereunder, shall be adjusted as of the

first day of October and April of each year during the term of this

Agreement, and any extended term hereof, to reflect changes in the
C/ :

Consumer Price Index and to establish a then Current Fixed Cost
———-—-—-———_——.-——-7

T —

Component in accord with the followingdfbfﬁﬁla:

CFCC.= BFCC x CCPI, where:
BCPT

CFCC is the Current Fixed Cost Component;

BFCC 1is the Base Fixed Cost_Component;

————

CCPI is the Current Consumer Price Index, to-wit,
the Consumer Price Index published by the U.S.
Department of Labor, Bureau of Statistics, as
of the previous June (in the case of the Octo-
ber 1 calculation) and as of the previous
December (in the case of the April 1 calcula-

tion); and .

-11- | S



BCPI is the Base Consumer Price Index of 186.1, the

Consumer Price Index published as of December,

1977.
Seller shall calculate and furnish to Purchaser as soon as prac-
ticable after the first of October and April in each year of the
term of this Agreement, and any extension hereof, the amount of the
adjustment to the billing price for each ton by reason of the
calculation of the then Current Fixed Price Component and such
adjustment to the billing price shall apply to all coal delivered
hereunder on and after the lst of each such respective October and
April.

In the event of the unavailability of the Consumer
Price Index, the parties shall select by agreement the most nearly
comparable measure of inflation published by the United States
Government to measure changes in the fixed cost component. In the
event the Consumer Price Index is revised, conversion tables shall
be used to compensate for revisions in index numbers. The purpose
.0of the adjustment provided in this paragraph is to assure that the
fixed cﬁst component of the billing price, in terms of purchasing
power of dollars thereih provided as of the effective date, remains
constant and unaffected by either deflation or inflation in the
economy of the United States. In the event the Consumer Price
Index is unavailable, and the parties are unéble to agree upon a
suitable substitute index, -the-arbitration provisions of -this - --
Agreement, hereinafter provided, may be utilized to adjust the
Fixed Cost Component of the Purchase Price.to attain the object of

this paragraph by selection of a suitable substitute index.

-12-
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4.06(a) ADJUSTMENT FOR ROYALTY. A portion of the coal to

be sold by Seller to Purchaser herewunder will be from Seller's Line

Fork property, upon which property Seller is currently developing

the mining facilities which will supply No. 4 seam coal to Pur-

chaser under terms of this Agreement. Seller's Line Fork property
——— ) —

consists of mineral acreage leased by Seller from Xentucky River ,,

_— Lo

. P
Coal Company, under terms provided in a coal lease dated October 6,{9
1375, a copy of which coal lease has been delivered by Seller to

Purchaser prior to execution of this Agreement. The Royalty com-

ponent of the base price provided in paragraph 4.0l hereof is the

actual average royalty expense of Seller incurred for all No. 4

seam coal being sold as of the effective date of this Agreement,

inEIuding coal mined from the No. 4 seam from the Line Fork prop-

erty and from other properties of Seller. It is the intention of

the parties that the Royalty Component of the base price shall
equal the actual royalty obligation of Seller for coal mined and

sold to Purchaser under terms of this Agreement. In the event and

whenever there is a change, either a decrease or an increase, in
A = wnelge . . .

the royalty obligation of Seller attributable to the cocal mined and

sold hereunder to Purcheser, the billing price shall be adjusted to

reflect, as a component thereof, the actual royalty obligation of

Seller with respect to coal mined and sold hereunder. Upon such

change, Seller shall notify Purchaser-of.the.-.change in royalty
obligation and such adjustment to the billing price to reflect the
change in Royalty Component shall be effective for all coal sold
and delivered hereunder from and after date of such change in

Seller's royalty obligation.

~13-
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4,06 (b) ADJUSTMENT FOR SEVERANCE TaXES. The Severance

Tax Component of the base price provided in paragraph 4.01 hereof

has been computed in accord with the following formula:
e ———
$§36.36 x 100% x 4.3% = $1.64
95.4%

This calculation represents Seller's anticipated severance tax

obligatioﬁs for coal sold hereunder as of July 1, 1978, the efrec-
tive date of amendments to the Kentucky severance tax laws, recog-
nizing that neither regulations nor interpretative bulletins have

been published with respect to such amendments. In the event the
P

calculation proves incorrect, or in the event and whenever, subse-

quent to July 1, 1978, there is a change, either a decrease or

increase, in the severance tax obligation of Seller to the Common-
wealth of Kentucky, or to any other governmental entity, the bill-
\————

ing price shall be adjusted td reflect, as a component thereof, the

aségg} Severance tax obligation:of Seller with respect to coal sold
§E£35§§§;;‘ Upoh such change, Sellertshali notify Purchaser of the
chénge in severance tax obiigatidﬁ énd éuéh adjustment to the
billing price to reflect the change in severance taxeslsh;}l be
effective for all coal sold and delivered hereunder from and after
date of such change in Seller's severance tax obllgatlon.éAng Q%Adﬁ

4,07 ADJUSTMENT FOR BASE RAILROAD EQUIPMENT. The Rail-

i

road Equlpment Comoonent of the Base Price provided 1in paragraph

4.01 hereof (S. 92 éer ton) covers the estlmated cost to Seller in

owning and maintaining railroad cars and power required to trans-
M

port coal sold hereunder from Seller's mines through Calla to the

et i et

-14-



Wilder dumping facility for transloading into barges. The Railrocad

Equipment Component of the base price (the Base Railroad Eguipment
Component or BREC) and the billing price for all coal sold and

delivered hereunder, shall be adjusted on the first day of each

October and April during each year of the term of this Agreement,
4”__~_____ij—’

and any extended term hereof, to reflect a then Current Railrocad

Equipment Component (CREC) in accord with the following formula:

CREC = BREC x CWPI, where-
BWPI

CREC is the Current Railroad Equipment Component;

BREC is the Base Railrcad Eguipment Component ($.92);

CWPI is the Current Wholesale Price Index ~ Railroad
.Equipment published by the Department of Labor,
Bureau of Statistics, as of the previous June (in
the case of Octcber 1 calculations) and as of the
previous December (in the case of April 1 calcu-
lations); and

BWPI is the Base Wholesale Price Index - Railroad Equip-
ment published as of December, 1977 (23%.7).

Seller shall calculate and furnish to purchaser as soon as prac-
ticable after the first of October and April in each year of the
term of this Agreement, and any extended term hereunder, the amount
of the adjustment to the billing price for each ton by reason of
the calculation of the then Current Railroad Equipment Component
and such»adjustmént to the billing price shall apply to all coal
dellvered on or after the flrst of each such October or april.

In thé-éveﬁ; of u;a;;;lablllty of the Wholesale Price
Index, the parties shall select by agreement the most nearly

PR - - © e .- e . e — . ces e . e - -

comparable measure of changes in wholesale prices with which %o

-15-



measure changes in the Rallroad Egquipment Compohent. In the event
of revision in the Wholesale Price Index, conversion tables shall
be used to compensate for such revisions in index numbers. In the
event the parties cannot agree upon a substitute measure upon
availability of the Wholesale Price Index, arbitration provisions
of this agreement may be utilized to provide a comparable adjust-
ment to the Railroad Egquipment Component of the price.

-

4.08 ADJUSTMENT OF OTHER TRANSPORTATION COST COMPONENTS . \-

-l

As used 1in this paragraph, other transportation cost components of

the base price provided in paraqfaph 4.01 hereof include:

Base Milling-in-Transit Component $§ .50 per ton
Base Freight Rate Component 2.84 per ton
Base Dumping Rate Component .90 per ton
Base Barge Rate Component .60 per ton

This Agreement, and the base price provided in_paragraph 4.01, is
based on the foregoing otﬁer.transportation cost component;. The
Base Milling-in-Transit Component shall be adjusted to reflect
actual changes in the millingjin;transit rate between Seller's
mines and Calla, effective as bf thé date of such changes. The
Base Freight Rate Component shall be adjusted to reflect actual
changes in the freight rate, effective as of the date of such |
changes. The Base Dumping Rate COmponént shall be adjusted to
reflect aétual changes in the dumping rate at the Wilde: terminal,
effective as of the.éaﬁefof such changes. The Base Barge Rate

Component shall be adjusted to reflect actual changes in the barge

rate from Wilder to Ghent,—effe;tivé as of the date of suéh changes.

-16-
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Whenever a change occurs in a transportation rate
covered in-this paragraph, Seller shall give Purchaser prompt
notice of the change and of the effective date of such change and
the per ton billing price for coal sold and delivered hereunder
shall be adjusted to reflect such changes as of the effective date
thereof. |

Notwithstanding other provisions of this paragraph, _the

parties recognize that, in order that dumping facility capacity be

g

reserved and made available for the dumping of the annual contract
R

tonnage of 1,000,000 tons hereunder beginning in 1982, it will be

1A .

necessary that, during the interim period July 1, 1978, +hrough

October 31, 1980, certain payments be_made to the owner of the

duﬁping facilities. Any agreement for such payments shall be subject

to the prior written approval of Purchaser, which approval shall not L

=

unreasonably withheld. It is contemplated that such payments will
include a somewhat greater per-ton charge for tonnagé dumped (greater
by reason of the ‘reduced tonnage anticipated) and an assured minimum

charge per tons not dumped below a specified minimum. Seller will -pajy

and charge to Purchaser on a pass-through basis, the charge for tonnac

~—————

dumped as a part of transportation to. Purchaser hereunder. Seller wil

pay the assured minimum charges; and the amount of such charges will

-

then be amortized and added to the price of coal payable hereunder

during the ten-year term 1981 through 1990 in the same general manner

as the amortization of the gross price differential, as described in

B U

paragraph 5.01, except that, in the amortization of'the'dumping charg

the interest rate will be one (1%) per cent over the prime rate of

Citibank, New York, New York. When the precise amounts of the
§ /g9
7 {9%
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payments to be made to the owner of the dumping facilities .are fixed
by agreement with such owner, they will be specified in an addendum

/

/ ' N

S B e, ,.A.—J
Lt 2

4.09 ADJUSTMENT FOR GOVERNMENTAL IMPQSITIONS, The term

hereto.

"governmental imposition" as used in this paragraph means taxes or
L——_—___-———__-—___—
fees imposed by any government or governmental agency upon, or

RS

costs arising from any governmental law or regulation, or inter-

-
pretation thereof, affecting the production, preparation or sale of

coal hereunder, including ad valorem taxes on land, minerals,
________'___________—-

machinery and equipment, but excluding impositions such as federal

Nrmemapp——

or state income taxes which are not levied upon the production,

preparation and sale of coal hereunder. The term governmental

imposition as used in this paragraph excludes like costs and

expenses covered under paragraphs 4.03 thrbugh 4.68, inclusive. No

)
2

cost component appears in the base price provided in paragraph 4.01

<.

for governmental impositions imposed after the effective date of

this Agreement (July 1, 1978) covered by this paragraph. 1In the
évent, and whehever, afte£‘£ﬁe effective date Hereof, any.federal,
state or local law, ordinance, £Egulation or interpretation there-
of, or ameﬁdment thereto, removes, increases or decreases any
governmental impositioh as defined herein, or imposes a new burden,
Seller shall calculate tﬁe cost per ton to Seller dccurring by
virtue of such governmental imposition and the base price shall be

adjusted to reflect the decrease or increase in cost per ton to

Seller—bahgéd'b§”éutﬁ;fﬁpositiéh and the billing price for coal
sold and delivered hereunder shall be adjusted to reflect such

change as of thé efféctive date of such imposition. Seller shall

-18-



notify Purchaser as promptly as practicable of such change and the
reason therefor and shall furnish to Purchaser the calculations
upon which the per ton adjustment has been determined.

4.10 SUBSTANTIATION OF PRICE ADJUSTMENTS. Whenever a

price adjustment is made under the provisions of paragraphs 4.03
through 4.09, inclusive, Purchaser shall accept or protest such
adjustment within sixty (60) days from and after receipt of notice
of such adjustment from Seller. If Purchaser protests such adjust-
ment, Purchaser shéll pay to Seller that amount of the claimed ad-
justment representing the undisputed portion thereof and fifty per
cent (50%) of the disputed portion thereof until the propriety of
such adjustment is finally determined, at which time the payments
shall be adjusted by refund or payment (as the case may be) to
reflect the adjustment as finally determined.

In the event of such protest, Purchaser or Purchaser's
representative shall have the right during the next ninety (90)
days to review Seller’'s books and records and determine whether
such adjustment has been properly computed by Seller in accordance
with the applicable provisions of this Agreement. If Purchaser,
after such review, continues to protest such adjustment, Purchaser
shall have the right during the next ninety (90) days to obtain
independegt certified publié accountants acceptable to both par-
ties, to review Seller's books and records and determine_wheéher
such adjustment has been properly computed byiSeller in accordance
with the applicable provisions of this‘Agreement. In determining

whether such costs have been properly computed, the propriety of

-19-



the manner in which the books and records of Seller are maintained
shall be determined according to generally acceptable accounting
practices and provisions of the Federal Internal Revenue Code as
then existing. In determining adjustments for labor related costs
under paragraph 4.03 of this Agreement, Seller's average costs per
ton incurred in the production‘and processing of all No. 4 seam
coal produced and processed by Seller, calculated in the manner the
labor cost component of the base price ($15.98 per ton) has been
determined, shall be employed by the parties. The independent
certified public accountants shall, within such 90-day period,
either certify to the parties that the adjustment to the Base Price
has been properly computed by Seller in accordance with the pro-
visions of this Agreement, or shall certify what such adjustment
should be. 1If the independent certified public .accountants certify
that the adjustment has been properly computed by Seller in accord-
ance Qith the.provisions of this Agreement,. Purchaser shall pay the
charges made by such accountants in connection with such review;
otherwise Seller shall pay such charges. Such certification by the
independent certified public accountants shall be binding upon the
parties., Provided, however, where such certification is based upon
an interpretation of a provision or provisions of this Agreemeht by
such accountants which interpretatiop_is disputed by one of the
parties hereto, the parties shall not be.bound by-.such.interpre= --.
tation 6r certification and the gquestion concerning the proper
interpretation thereof shall (1) if a question of fact, be sub- .-
mitted to arbitration pursuant to paragraph 12.4 hereof if re-

quested by one of the parties; or (2) if a legal issue, be subject

-20-



éo interpretation as otherwise provided by law. As a part of the
final adjustment of accounts pursuant to the final determination of
a claimed adjustment, the party owing the Qﬁpe;'pa:;y as a result
thereof, shall add to the amount owed interest at the rate of 1%
above the prime rate at the Citibank of New York, New York, as said
prime rate changed from day to day during the interest period. The
term during which such interest shall be added shall be the period
of time after Purchaser completes review of Seller's books and

records in accordance with this paragraph 4.10 until the £inal

adjustment of accounts in accordance with this paragraph 4.10. _—
: | ‘*f’{ 3 ;"V
5.01 DISPOSAL OF EXCESS INTERIM COAL, AMORTIZATION ~ A

OF GROSS PRICE DIFFERENTIAL. The coal which is to be sold 329

delivered‘undgg_ggg_gézmﬁ of this Agreement is desired by Purchaser

primarily for the supply, in whole or in part, of the coal require-

ments of Purchaser for its Ghent #3 electric generating unit which

is now under construction and scheduled for commercizl operation in

’{gglh Except for possible stocking in the latter months of 1980,

= - — — —

coal sold and delivered hereunder in the period prior to November 1,
L . - ——

1980 (hereinafter referred to as the interim cocal or the interim
~— <

tonnage), is not presently required by Purchaser except to the ex-
-

tent of shortfalls in the supply of coal delivered under contracts

with others primarily for Purchaser's Ghent #2 generating unit,

On the other hand, Seller _

where coal of similar quality is burned.

has commenced development of the Line Fork property (from which

small monthly tonnages can now be mined) from which a portion of

the coal tec be supplied hereunder will be mined and, in order to

-21-~



‘attain production enabling deliveries at an annual rate of one

million tons to commence hereunder by January 1, 1982, must proceed

—

to build up its production capabilities in_the interim period

(i.e., from July 1, 1978, to October 31, 1980), and must sell and

dispose of its production of coal during such period to provide
L s )
cash flow and financing necessary to attaining production from such

property in annual gqguantities required hereunder commencing in
RS

1982, For these reasons the parties have, under provisions of

paragraph 3.02 hereof, negotiated for and contracted for the pur-

chase and sale under this Agreement of certain guantities of coal

during the interim period, without which agreements for interim

coal purchases Seller would not have entered into this Agreement.

PR

For purposes of this paragraph, the following terms shall
be deemed to have the following meaniné:

a) Interim tonnage shall mean those guantities of

coal which Seller has agreed to sell and deliver to
T S— ’

Purchaser and Purchaser has agreed to buy from Seller,

during the period commencing July 1, 1978, and ending

October 31, 1980. The average monthly tonnage for the

months of the interim period is as set forth in paragraph

3.02 hereof.

b) Price differential per ton_shall mean the dif- ?
\_——_——- _/ ————————
ference between the blllng price per ton which would
but for the provisions of this Daracraph _have been
i ST _E SN g —
applicable from time to time for interim coal sold by
Seller to Purchaser (1 e., the base price herein provided

plus or minus adjustments thereto as provided in this

-22~
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/
Agreement) , excluding severance tax and transportation

a

N

“

i

components attributable to transportation of such coal

from Calla to Ghent, less the selling price per ton of

interim tonnage sold, pursuant to this paragraph, by

Seller for the account of Purchaser, excluding any sever-

ance tax and transportation components which-may be in-
cluded in such selling price attributable to transportation
of such coal from Calla to point of destination.

c) Average price differential shall be computed by

——

calculating the aggregate of all price differentials per

ton experienced in the sale of interim tonnage by Seller

for the account of Purchaser, divided by the number of

~———

tons of interim tonnage sold by Seller. for the account of

Purchaser during the interim period (July 1, 1978, through

October 31, 1980).

I{_gurchaser, during the interim period (July 1,

1578, through October 31, 1980), should determine that it will be

unable during any month to utilize the average monthly tonnage to

be delivered in the interim period for its Ghent %2 or Ghent 3

units, Purchaser shall have the right to notify Seller, at least

—

ten (10) days prior to the first day of such month, of the interim

tonnage for such month that it _cannot utilize and to instruct
——

Seller to sell, at a price, f.o.b. Calla, not less than a minimum

—

sale price set forth in Purchaser's notice (which shall exclude

severance taxes), such guantity of coal for the account of Pur-

chaser on the open market. Upon receipt of such notice, and sub-

ject to provisions hereinafter contained relating to distress coal,

-23-



'Seller shall restrict its shipments 0f coal hereunder to Purchaser

during such month to the difference between the average monthly
bl A S

tonnage to be sold under this Agreement_and-the_guantity of coal to
\k

be sold for the account of Purchaser pursuant to such notice, and
et s —y

shall proceed to sell such coal on the open market and at the best

——,

price available under then existing market conditions, provided the

best price available is not less than the minimum _sale price speci-

fied in Purchaser's notice. If such coal is sold pursuant to Pur-

chaser's instructions at a price, excluding severance tax and
e e

transportation components, which is more than Ten ($10.00) Dollars

per ton less than the billing price for such coal (under paragraphs
~—.—

4.01-4.10), excluding severance tax and transportation components,

Purchaser shall pay to Seller upon billing therefor an amount per

ton equal to the difference, plus severance tax thereon, between
—’\;;—-——/

the billing price, excluding severance tax and transportation

components, less Teﬁ ($10.00) Dollars, and the actual selling

L

price, excluding severance tax and transportation components.

Seller shall separately bill Purchaser for coal sold

hereunder to third parties for the account of Purchaser at the billing

h —

price then in effect hereunder, exclusive of severance tax and trans-

—

portation components attributable to transportation of coal from Calla

to Ghent, and_shall cred;t.Purchasef yith the proceeds of sale of coal
so sold for the accouﬁt of Purchaser, éxclusive of severance tax

and anf transportation components of the proceeds of sale attribu-
table to transportation of such coal from Calla to the point of

destination. Each such billing for coal sold for the account of

Purchaser shall include a calculation of the per ton price differ-

ential experienced during the billing period (which billing periods

shall be concurrent with billing periods provided in paragraph 7.01

~24-



‘hereof). If such sales of coal for the account of Purchaser during

such billing period result in a balance due Saller from_ Purchaser

for such period, such amount shall be carried as a separate account

recelvabWe due Seller from Purchaser to be oald in accord with the

further terms of this paragraph. Iglthe proceeds 0f sale credited

to Purchaser exceed the billing price for such coal, the amount of

——

such credit shall be credited to and used to reduce the said account

receivable due Seller from Purchaser. Interest shall be computed

on the monthly balance of such receivable at the rate of eiqht (8%)
per cent per annum, said monthly interest, not coﬁpounded and ad-
justed as hereafter provided, to be paid (unless the net average
price differentiél per ron is a negative dmount), foliowing the end
of the interim period, as hereinafter provided.

At the end of the interim period, October 31, 1980,

—a—

Seller shall compute the net average price differential per ton for

— —

all coal scld for the account of Purchaser to third parties (includin

distress coal not utilized in the Ghent unlts as provzaed in 5.02 her

during the interim perlod If the net average per ton differential f

such coal is Three ($3.00) Dollars or less, then and in that event,

1o

chaser shall pay to Seller, in the manner hereinafter provided, a sum
———— . . e —

equal to the net average per ton price differential multiplied b
q P

the total number of tons of coal sold by Seller for the account of

e i - . . P -
Purchaser during the interim period. ' If the net average price

differential per ton for all cocal sold for the account of Purchaser
EET P

during the interim period is more than Three ($3.00) Dollars and not

more than Six ($6.00) Dollars, then and in that event Purchaser

e e

shall pay to Seller, in the manner hereinafter provided, a sum
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egual to Three ($3.00) Dollars multiplied by the total number cf

—

tons of coal sold by Seller for the account of Purchaser during the

~——

interim period. TIf the net average price differential per ton for

all coal sold for the account of Purchaser during the interim

e —— T —————

period is more than Six (§$6.00) Dollars and not more than Ten
<=

($10.00) Dollars, then and in that event Purchaser shall pay to

=

Seller, in the manner hereinafter provided, a sum equal to one-~half

(1/2) of the net average per ton price differential multiplied by

the total number of tons of coal sold by Seller for the account of

Purchaser during the interim period.

When the amount pavable by Purchaser to Seller has

been determined pursuant to provisions of the immediately preceding

—

paragraph, such amount shall become the principal amount of the

account receivable of Seller from Purchaser by reason of interim -

sales to third parties for the account of Purchaser and distraess

SaifijfLBE:shaser. The amount of interest computed pursuant o

provisions in the final sentence of the second next preceding

paragraon shall be multiplied by a fraction, the numerator of which
is the said new principal amount determined pursuant to the immedi-

ately preceding paragraph, and the denominator of which is the

final principal balance of the account receivable computed pursuant

to provisiOns of the second next preceding paragraph. The said new

prlnCLPal anount and adjusted interest amount shall then be added

— - —— p——— - -

and become a llnal prlnClDal amount, payable by Purchaser to Seller,

_to be amortlzed w1th interest thereon -at the rate of eight (8%)

—.

per cent per annum on the unpaid principal balance commencing
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Yovember 1, 1980, and added to the billing price of coal to be sold

and delivered hereunder during_th eriod beginning January 1,

R " oty

1981, and ending December 31, 1990, as a separate component of the

billing price for such coal and without escalation. In initially

calculating the per ton component to be added to the billing price
for such coal to amortize such obligation, the parties shall assume
that the annual deliveries of coal will be made ratably per month
and.paid for on dates provided in paragraph 7.01. 1In any year in
which actual deliveries are over or under the contemplated 1,000,000
tons, an adjustment shall be made in the following January to the
billing price'for coal delivered during such year so as to provide
for payment by Purchaser to Seller of an amount equal to the amount
which would have been paid on such obligation as if 1,000,000 tons
had in fact been delivered during such yeér. Provided, however,
that in the event this Agreement is terminated prior to December
31, 1390, the then remaining balance of principal and interest of .
the obligation provided hereunder shali become due and payable on
the thirtieth (30th) day following such termination.

In the event the net average price differential per

ton is a negative amount, Seller shall remit to Purchaser, within

ninety (80) days after October 31, 1980:

a) If the(negative net average price differential 1is
less than Three ($3.00) Do;lars, an amount equal to the

negative net average per ton price differential mul-

tiplied by the total number of tons of coal sold by
Seller for the account of Purchaser during the interim

period, or
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b) If the negative nét average price differential is
more than Three ($3.00) Dollars and less than Six (SG.OO);
Dollars, an amount equal to Three ($3.00) Dollars, mul-
tiplied by the total number of tons of coal sold by ‘
Seller for the account of Purchaser during the interim
period, or

c) If the negative net average price differential is{
more than Six ($6.00) Dollars, an amount equal to one- i
half (1/2) of the negative net average price differential
multiplied by the total number of tons of coal sold by ?
Seller for the account 5f Purchaser during the interim

period.

5.02 DISTRESS COAL. In the event Seller is, in any

———

month for which Purchaser has provided a notice to Seller to sell

coal for the account of Purchaser, unable to sell all or any

portion of such _coal to be so0ld for such menth within forty-five
= T T 2=

(45) days from date of receipt of Purchaser's notice at a price not

i

less than the minimum price provided in said notice, efforts to

sell such cocal shall immediately cease, Seller shall notify Pur-

chaser of its inability to market such coal at or above the minimum

———

pfice and Seller shall ship such coal to Purchaser as distress coal

- to such location as Purchaser may designate therefor. Purchaser

———

agrees to buy such distress coal, and Seller agrees to sell the

T

same to Purchaser, at a price (hereafter called the "distress price"),

exclusive of severance tax and transportation, which is the greater

A

of (a) the minimum price specified in Purchaser's notice to Seller
———
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+o0 sell the coal or (b) the billing price pver ton therefor under

the provisions of paragraphs 4.01-4.10 hereof exclusive of sever-

ance tax and transportation and less Ten ($10.00) Dollars, to which

<z

distress price so determined there shall then be added severance
tax and actual transportation costs to destination designated by
Purchaser, which shall be billed and paid in accord with the pro-

visions of paragraph 7.0l hereof. The sale of distress coal here-

under to Purchaser shall be treated by the parties as if such coal

had been so0ld by Seller for the account of Purchaser to thirxd
——

parties under the provisions of paragraph S5.01 hereof relating to

~——

the manner of separate billing for such sales, the calculation and

payment of average and net average price differentials, the com-

putation of the amount due Seller from Purchaser or due Purchaser

from Seller and interest thereon, and amortization of the amount

due Seller from Purchaser under terms of paragraph 5.01, all as if
S ——— e

such distress coal had been sold to third parties by Seller for the

account of Purchaser at the distress price,

It is intended by the parties that Purchaser will
pay, and Seller will receive, the_billing'price for all coal sold
and delivered heréunder to Purchaser's Ghent units and utilized by
Puichaser in either its Ghent %2 or Ghent 23 units. In the event
Purchaser shduld direct the shipment of distress coal to its Ghent
facilities, Séller will bill Purchaser for, and Purchaser will pay
Seller, in accora‘§ith éﬁé ;tovigio;;-d%‘parééfééh-;ioi‘ﬁe;ebf} fﬁé

distress price, severance taxes and transportation components of the

billing price as provided in the foregoing paragraph. 1In addition
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thereto, Purchaser shall pay to Seller the difference between the
billing price at time of shipment (as determined under the pro-
visions of paragiaphs 4.01-4.10) and the distress price, severance
taxes and transportation components of the billing price, at such
time as such distress coal is deemed to be utilized as shortfall
coal by Purchaser. Such distress coal shall be deemed to have been
utilized, on a first in, first burned basis, as shoftfall coal when-
ever and to the extent that the cumulative monthly coal burn at the
Ghent #2 and %3 units, during the period July 1, 1978, through
October 31, 13980, exceeds the cumulative monthly coal receipté of
.Purchaser at its Ghent #2 and #3 units from a) contract coal pur-
chased from tﬁird parties and b) coal purchased hereunder £from
Seller at the billing price provided in paragraphs 4.01-4.10 hereof.
In the e#ent.Purchaser has shortfalls in its third party contracts
for Ghent %2 which Seller is unable to éill during the interim
period, such shortfalls as Seller is unable to £fill shall be elim-~
inated from the aforesaid calculation of presumed shortfalls.

§.01 COAL SPECIFICATIONS. The coal to be sold and

delivered by Seller and purchased by Purchaser hereunder shall be

———

a fully washed product, shall be two inches (2.0") and under in

size, shall not contain greater than fifty (50%) per cent of

particles that are less than one quartér inch (1/4") in size; shall

e e

be prepared so as to be free from excess gquantities of bone,

slate, shale, fire c%gf) fdék,Aloose clafuaﬂd o£her impﬁiities; and

PN

shall conform to the following analysis on an "as received basis":
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5% or less

8% or less

.6 pounds of sulfur per
million Btu or less

35.00 or more

2700° F. or more _

46 or more (Hardgrove scale)

13,200 Btu/1lb. >
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6.02 ADJUSTMENT FOR CALORIFIC VALUE. The base price for

coal sold and delivered hereunder is based upon delivery to Pur-

chaser of coal having an average calorific wvalue of 13 200 Btu per

pound, as received by Purchaser at its Ghent facility. Whenever

the weighted average calorific value of all coal delivered here-

under during any calendar month, as determined under the provisions

of paragraphs 8.01 and 9,01 of this Agreement, is in excess of

13,400 Btu per pound, or is below 13,000 Btu per pcund, the billing

pricE_fEEEE*Es_EEgject to _an adjustment in each such month to
compensate for variations in the calorific value of such coal.

Such adjustment shall be made as follows: The billing price then
in effect shall be multiplied by the weighted average calorific
value for the month, and the product thereof shall be divided by
the base calorific value of 13,200 Btu. The quotient of such divi-
sion shali be the adjusted billing price per ton for coal delivered

during that month.

7.01 BILLING AND PAYMENT. Seller shall bill Purchaser

for all coal sold and delivered hereunder, at the then effective

billing price (the base price herein provided in paragraph 4.01
hereof as decreased or increased pursuant to price adjustment
provisions contained in paragraphs 4.03 through 4.09, inclusive, of

this Agreement) twice each month, once for coal delivered between

the 1lst and 15th day of each month, inclusive, and once for coal
T AT

delivered hetween_ the_l6th_and last day of each month. Each such

billing shall be delivered to Purchaser within ten (10) days from

i
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and after close of the billing period and Purchaser shall pay p

y
Seller pursuant to such billings on or before the 5th day (for

S ———————

billings for the period of days 1-15 of the prior month) and on or

before the 20th day (for billings for the period of days 16-end of

the prior month) of each month. °

8.01L WEIGHING. The welght oéﬂ;oal sold and delivered

hereunder shall be determined from Seller's scales or other scales
app%oved by Purchaser. Such scales shall be maintained and oper-
ated so as to satisfy Southern Weighing and Inspection Bureau's
requirements for a weight agreement for coal shipped hereunder.
Southern Weighing and Inspection Bureau's reguirements for weight
agreements.are based on National Bureau of Standards Handbook 44,
“Specificatibhs, Tolerénces;.and Other Technical Requirements for
Commercial Weights and Measuring Deviceé". In the absence of scale
'weights fiom Seller,»Purchaser and Seller will mutually agree as to
the method of determining the weight of the coal sold, delivered
and purchased hereunder. Such methods as mutually agreed on shall.
not necessarily be the same as that required under the tariff for'
payment of freight.

A net weight will be determined and reported for each
shipment of coal hereunder. If Sel;er provides railroad track
scales, the actual empty weight of the rail car rather than the
empty—(tareyuweight.stenciled—on—the“rail.car»shallubé-used;for_»
determination of net weight. The aggregate weights determined

during any payment period shall be accepted as the quantity of coal
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sold and purchased during such period for which invoices are to be
rendered and payments to be made.

9.0l SAMPLING AND ANALYSES. Seller shall provide at the

coal loading facility a mechanical sampling system of the "cutting =
. ' <
the full coal stream” type. The design of the sampling system

e

shall be in accordance with American Society for Testing and Mater-
ials Standard D-2234-72 "Collection of a Gross Sample of Coal" and
Standard D-2013-72 "Preparing Coal Samples for Analysis." The
sampling syétem shall be enclosed to minimize moisture loss and
shali be designed for one stage of sample crushing. Seller shall
submit design drawings and specifications of the sampling system to
Purchaser forlapproval prior to installation.

Seller shall collect representative samples using the
mechanical sampling system as described above at the loading facil-
ity of each shipment of coal sold hereunder. The final sample of 8
mesh coal from the mechanicalASampling system shall be reduced to
1000 gram laboratory saﬁples in accordance with American Society
for Testing and Materials Standard D-2013-72 "Preparing Coal Sam-
pies for Analysis,"” using enclosed riffles to minimize moisture
loés. One laboratory sample shall be sent to Purchaser's desig-
nated laboratory, one labdratory sample retained by Seller for six
(6) months from date of sﬂipment as a reéserve sample, and an addi-
tional laboratory sample-analyzed. by- Seller- to.meet its require-.. . _
ments.

Purchaser or its designated representative may
observe any sampling or sample preparation performed by Seller and

Seller or its designated representative may observe any sampling or
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sample preparation performed by Purchaser or Purchaser's designated
laboratory.

If a dispute arises between Purchaser and Seller over
the result of such analyses, a further analysis shall be made by an
independent, qualified, commercial testing laboratory agreed upon
by the parties, and the results of such further analysis shall be
binding upon the parties. The cost of any such independent anal-
ysis shall be borne egqually by Seller and Purchaser.

Purchaser's designated laboratory may be an indepen-
dedt,-qualified, commercial, coal testing laboratory who §hall
analyze the laboratory samples sent by Seller in accordance with
practices generally accepted in the industry. In the event Pur-
chaser elects to.employ such a commercial laboratory, Seller shall
not be liable for any costs incurred by Purchaser except as herein
provided. With respect to coal delivered hereunder prior to Jan-
uary 1, 1981, howevér, Seller shall be permitted to employ its
current practice of car top sampling in obtaining samples for
analysis.

9.02 SHIPPING NOTICES. Within twenty-four (24) hours

after ioading each shipment, Seller shall telex. to Purchaser a

notice of shipment which shall include such pertinent information
about such shipment, includiﬁg information relatiné to the weight

and results of sampling and analysis of. the. cocal_shipped, as may be--
required by Purchaser from time to time.

10.01 CANCELLATION OF AGREEMENT FOR COAIL QUALITY - -

FAILURES. Should the guality of coal received for any unit train

show, by analysis, failure to comply with the stipulations and
< — ¥ ad
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specifications stated in paragraph 6.01 of,tnis Agreement, Pur- Aﬂaa
) ’ 2 * . . o /
chaser shall have the right to reject such coal and/or serve notice

that shipments shall be suspended immediately. After notice of any

such failure, this Agreement may be cancelled by Purchaser in
\

ninety (90) days unless Seller gives reasonable assurance within

fifteen (l5) days after receipt of said notice that it will and can

comply with the stipulations and specifications stated in Section

6.01 of this Agreement.

In light of Purchaser's need to comply with environ-

mental regulations stated in terms of hourly and other short dura-

o

tion emission rates, if the quality of coal received hereunder Y

N

fails to so consistently comply with the coal specifications stated

in paragraph 6.01 as to enable Purchaser to burn the coal in

compliance with such regulations, Purchaser shall have the same

—

rights to reject coal, suspend shipments and, absent the furnishing

of assurance as above set forth, to cancel this Agreement.

10.02 ADDITIONAL RIGHT OF CANCELLATION QF AGREEMENT

FOR COAL QUALITY DEFICIENCIES. 1In addition to and not a llmltatlon»a

—

-

upon the right of Pu:chasec_unde:~paraqraph 10.01, if during a V/

-

ninety (90) day period ten per cent (10%) of the coal tonnage

shipped by Seller fails to comply with Section 6.01, Purchaser

i

PO

shall have the right.to:terminate--this Agreement.. . . ..  ._._

10.03 CANCELLATION FOR UNREMEDIED DEFAULT. 1In the event —

of the failure of either party to comply with any or all of their

respective obligations in good faith, herein set forth, the party

not then in default shall have the right to terminate this Agree-

ment at any time by giving to the other ninety (90) days notice in
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writing of its intention so to do, specifying the default com-
plained of and, at the expiration of said ninety (90) days, unless
the party in default shall have made good such default, the party
not in default shall have thevright at its election to cancel this
Agreement forthwith. This right shall be in addition to the
.rights provided to either party in other portions of this Agreement
and by law. |

11.01 FORCE MAJEURE. "Force Majeure" as used herein

shall mean a cause reasonably beyond the control of the Seller or

Purchaser, as the case may be, which wholly or in substantial part

prevents the completion of construction of the processing or

loading facilities, the mining, loading or delivery of coal at or

pumm—

from the Coal Property, or the unloading, storing or burning of

coal by Purchaser at its destination. Examples (without limita-’
et ettt

tions) of force majeure, but only if reasonably beyond the control

of the Seller or Purchaser, as the case may- be; are the following:

~—

acts of God; acts of the public enemy; insurrections; riots;

strikes; labor disputes; work stoppages; fires; explosions; floods;
f_-—-— .

equipment breakdown or outage (including scheduled outages for

maintenance); electric power failures; interruptions to or contin-

gencies ‘of transportation; embargoes; and orders or acts of civil

N

(including, without limitation,-a.city or county ordinance, an act
of a state legislature and an act of the United States Congress) or

m;iisizz‘gp:hority. In the event force majeure prevents the unload-

ing, storing or burning of coal by Purchaser at the destination or

destinations to which the coal is then being shipped, Purchaser
PRI B L —_—
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shall consider what steps can be taken in the transportation and
N

R

utilization of the coal, including diversion of the coal to_other

of its plants so as to allow the coal to be used by Purchaser, and
e e

if such steps can be accomplished without unreasonable cost or

expense, in Purchaser's sole opinion, Purchaser shall promptly take

such steps.

Purchaser and Seller retognize that environmental re-

strictions (including air gquality considerations) may substantially

hi#der the purchasing or burning of coal hereunder by Purchaser at
one or more of its plants. If any such restriction substantially
hinders or makes economically infeasible the burn}ng of the coal by
the plant or plants of Purchaser then receiving coal hereunder,

Purchaser shall consider what steps can be taken in the handling,

' transportation and utilization of the coal, including diversion of

~——

the coal to other of its plants so as to allow_the_coal to be used

by Purchaser and if such steps can be accomplished without unrea-
sonable cost or expense, in Purchaser's sole opinion, Purchaser
shall take such steps, and this Agreement shall continue in full

force and effect. If such steps wili not permit, and make econoc-

mically feasible, the'burning of such coal, Seller, at its option,

shall have the right to take any steps available to it in the

mining and processing_of the coal that will permit the coal to be

burned by Purchaser free of such restrictions and hindrance or to

IR

supply Purchaser with a suitable substitute fuel that can be so0

—

burned without change to Purchaser's facilities; but in either such
s = - .

event the price of such fuel shall be adjusted by mutual agreement
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to compensate Seller for additional expense incurred in supplying
such fuel, but nothing contained in this sentence shall be deemed
to require the increase of the price of such fuel beyond the cost
of other suitable fuel feasonably available to Purchaser. In the
event that.such restrictions are not avoided by either Purchaser or
Seller as hereinabove provided, then the imposition of such re-
strictions shall constitute an event of force majeure which shall
operate to suspend all of Purchaser's or Seller's obligations under
this Agreement.

If because of force majeure either Purchaser or
Seller is unable to carry out its obligations under this Agreement,
and if such party promptly gives the other party hereto written
notice of such force majeure, the obligations and liabiiities of
the party giving such notice and the corresponding obligations of
the otherAparty shall be suspended to the extent made necessary by
and -during the continuance of such force majeure; provided, how-
ever, that the disabling effects of such force majeure shall be
eliminated as soon as and to the exﬁent pbssible (except that
either party may settle any of its own labor disputes, strikes or
terminate any of its own lockouts in its sole discretion).

If (a) a condition of force majeure occurs, (b)

L S—

mutual obligations are suspended as contemplated by the paragraph
S ——————

next hereinabove, (c) such condition (alone or extended by other
A ——— e

conditions of force majeure) continues so that the mutual obliga-

tions remain suspended for a period of six (6) months, and (d) at

the end of said six (6) months or at any time thereafter the party

S—

-35-



other than the party suffering such condition, in the exercise of

reasonable judgment, concludes that there is no likelihood of

ending the condition(s) or the suspension in the immediate future,

then such party may terminate this Agreement without liabilitry to

the other party by giving to the other party ninety (90) davs

notice in writing of its intention to terminate, unless the sus-

pension 1is removed within such period.

It is agreed that in the event that any valid act,
law, ordinance, rule or regulation of a municipality, county, state
or the United States government 1s adopted, passed or changed after
the date of this Agreement, which (a) directly prohibits the
mining contemplated hereunder or (b) effectively imposes upon Pur-
chaser burdens, restrictions or added costs or penalties of a sub-
stantial nature upon the burning or use of such coal by Purchaser
to the extent that Purchaser is unable to economically utilize such
coal in its electric generating plants, then the existence and
implementation of such act, law, ordinance, rule or regulation
shall constitute an instance of permanent force majeure whereupon
this Agreement may be terminated by the party so affected.

In the event Seller is prevented, in whole or in
part, from producing, processing or shipping coal hereunder due to
force majeure circumstances described above, aef;ciencies in |
shipment so resulting may be added to subsequent shipments if
Seller is requested to do so'by Purchaser but only to the extent
that Seller determines that it is able to produce, process and ship

additional coal in accordance with its normal operating and shipping
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schedule. To the extent that Seller determines that it can pro-
duce, process, and ship additiocnal coal only on the basis of pre-
mium time or overtime operations, Seller shall use its best efforts
to do so but only upon the written request of Purchaser, in which
event additional costs incurred by Seller shall be for the account
of Purchaser.

12.01 REVIEWS. (1) Escalation. ©One (l) year prior to

the end of the third year of operation under this Agreement, and

onel(l) vear prior to the end of each third year of operation

thereafter, the parties agree that they shall consider whether the
\“——

specified components (for example, supplies) in the Base Price

Adjustment provisions of this Agreement (paragraphs 4.03 through

4.09) are required to be adjusted, on an equitable basis, because

of the occurrence, after the effective date of this Agreement, of

material unforeseen events or changed conditions. No revision to

such components shall be maae unless it is found that, because of
such eventé'or conditions,lthe existing component provisions do not
accurately reflect thé decrease or increase in costs or in the
effects of deflation or inflation in the economy. In détermining
whether revisions are appropfiate, consideration may be given to
such items as costs of producing éoal, replacement cost of plant,
machinery aﬁd equipment (which is anticipated to require replace-
ment during thé term of this Agreément) and then current levels of
coal royalﬁféé-paid by Seller, and the then curfent market price of
like guality coal produced in the general area of Seller's propei—

ties. The péftiés shall use their best good faith efforts to
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arrive at mutually agrccable revisions to such components, if any,
in the Base Price Adjustment provisions. Any revisions to such
Base Price Adjustment provisions shall be effective beginning with
the first day of the next succeeding year of this Agreement and
shall continue there#fter. If the parties are unable to agree with
respect to revision of the Base Price djustment provisions on or
before the applicable anniversary date of this Agreement then
either party may submit the question of such revisions to arbitra-
tion under the provisions of paragraph 13.04 hereof.

(2) Base Price. One (l) year prior to the end of

the third year of operation under this Agreement, and one (1l) year

prior to the end of every third year of operation thereafter, the

parties agree that they shall consider whether the Base Price

provision of this Agreement (paragraph 4.01) is required to be

adjusted, on an equitable basis, because of the occurrence, after

—————

the effective date of this Agreement, of material unforeseen

e

events or changed conditions. ©No revision to such Base Price shall

be méde unless it is found that, because of such events or condi-
tions, the existing Base Price is inequitable to one of the par-
ties. The parties shall use their good faith efforts to arrive at
- mutually agreeable revisions to such Base Price, if any. 1In
determining whether an inequity exists, considerétion may be giveﬁ
to such items as a drastic increase or decrease in the cost of
mining equipment (which is anticipated to require replacement
during the term of this Agreement) which substantially is not

accounted for by the price adjustment provisions herecf, that is
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‘paragraph 4.03 through paragraph 4.09 or the effect upon Seller of
any change in the existing federal tax laws and regulations related
to depletion allowance, or the then ;urreng'marxet price of coal of
like guality produced in the same general area of Seller's prop-
erties. Any revisions to the Base Price provision shall be effec-
tive beginning with the first day of the next succgedingvyear of
this Agreement and shall continue thereafter. If the parties are
unable to agree with respect to revisions of the Base Price pro-
vision on or before the applicaple anniversary date of thisAAgree—
ment, then either party may submit the question of the base price
revision to arbitration under the prdvisiqns of paragraph 13.04
hereof.

(3) Change in Environmental Regulations. In the

| event that the present federal, state or other applicable laws or

regulations with respect to power plants' sulfur dioxide emissions

a—

and/or emission control egquipment, or the interpretation or admin-

-

istration of such laws or regulations, are hereafter changed (whether

N—

by legislative, judicial, executive or administrative action) in

——

such manner. as to effectively make possible the use of fuel with

greater sulfur content, then the Base Price provisions hereof will,

at the request of Purchaser, be reopened and Seller and Purchaser

will review and consider in good faith the reasonableness and fair-

ness of such provisions in light of all relevant factors, includ-

ing capital invested by Seller to fulfill the requirements of this
Agreement and the then cost of fuel reaSOnabiy available to Pur-
chaser and having gquality acceptable for use by Purchaser under

the changed laws or regulations, and will further review and
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consider means, if any, by which Seller's costs of producing coal
may be decreased such as, but not limited to, reducing preparation
of c¢oal requirements, and will attempt to agree upon an acceptable
revision of the Base Price provisions. In the event Seller and
Purchaser are unable to agree upon an acceptable revision of the
Base Price provisions within three (3) months after election by
Purchaser to reopen such Base Price provisions, then this Agreement
shall continue for a period of one (1) year after such three (3)
month period at which time this Agreement shall, at the election of
Purchaser, automatically terminate. |

13.01 INDEPENDENT CONTRACTOR. This is an Agreement for

the purchase and sale of coal in which the parties recognize and
agree that Seller is not an agent or employee'of Purchaser but is
independent . of any managerial or other control or direction by
Purchaser in its work hergunder, and is free to perform, by such
means and in such manner as Sélier may choose, ali work in pur-.
suance of commitments hereunder.

13.02 BINDING EFFECT. This Agreement shall bind and

inure to the benefit of the parties and their successors and

assigns.

13.03 ASSIGNMENT. Nelther party may assign this Agree-

ment or any rights or obligations hereunder without the prior

written consent of the other party, which consent shall not be un-
’ e - a .

reasonably Withheld; provided, however, that consent shall not be

required for Seller to assign, pledge or hypothecate this contract

purely for financing purposes.
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13.04 ARBITRATION. In the event of any dispute, dif-

ference of opinion or controversy between the parties as to any
question of fact, as opposed to any gquestion of law, which may
arise under this Agreement with respect to any of the following
matters only: the guantity, guality, weights, sampling and analy-
sis, adjustments pursuant to paragfaphs 4,03 through 4.09, and
price revisions under paragraph 11.1 hereof, and, in the event of
-any failure or inability of the parties to arrive at a mutual
agreement with respect to matters provided above, either party
shall have the right, but shall not be reguired as a condition
precédent to court action, to request arbitration by giving written
notice therecf to the other party, in which event each party

agrees to appoint a competent, reasonéble and disinterested person
skilled in the subject matter of the issue in dispute as an arbi-
trator. Should either party fail to appoint an arbitrator within
ten (10) days ‘after giving or receiving such written notice, an
arbitrator for such §arty shall be appocinted by the peréon who 1is
then acting as Senior Judge of the United States District‘Court for
the Eastern District of Kentucky in the manner hereinafter pro-
vided. 1If, within a reasonable time, the two arbitrators are
unable to agree as to the determination of the guestions submitted
to them, they, within ten (10) days after such inability to agree
becomes ‘apparent, shall appoint .a .third arbitrator and the décision
of the majority shall be final and binding on the parties hereto as
to such matters that are properly submitted and determined by the

arbitrators. Should the two arbitrators be unable to agree within

-41-



such ten (10) day period upon a third arbitrator, then upon the
election of either Seller or Purchaser, the person who is then
acting as Senior Judge of the United States District Court for the
Eastern District of Kentucky shall, upon the application of either
party, have the power to appoint an arbitrator (or arbitrators in
the event any appointee of sucﬁ judge fails to serve), such arbi-
tratorlor arbitrators to.be competent persons skilled in the sub-
ject matter of the issue in dispute to make such determination.
Five (5) dafs' written notice of the application to such judge
shall be given to the other party by the party making such appli-
cation. The reasonable compensation of any arbitrators not desig-
nated by the respective parties end the cost of the arbitration
shall be shared equally by the parties to this Agreement. In each
instance the decision of a majority of the arbitrators shall be.
final and-binding as to such matters as are properly submitted to
and determined by them. . During arbitration, and as a condition to
such arbitration, the parties shall have full discovery rights as
‘provided in the Federal Rules of Civil Procedure and as would be
available to the parties if the matter were before a United States
District Court.

13.05 NON-WAIVER., The failure of either party to insist

on strict performance of any provision of this Agreement, or to
take advantage of any right hereunder, shall not be construed as a

. walver of such provision or right.
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EXHIBIT £)

SOUTH -EAST COAL SALES COMPANY
COAL PURCHASE AGREEMENT
KENTUCKY UTILITIES

INDEX OF MATERIAL AND SUPPLY COST

' INDEX NUMBER NEIGHTED
_“I CODE COMODITY WEIGHT "~ DECBEMBER, 1977 INDEX NUMBER
;192 Mining Machinery and Equipment 35,08 235.9  82.565
_111-0221 Belt Conveyor 5.08 . 193.3 9:665
%543~1617 Industrial Power - East South Centeral 6.5% 237.5 15.438
“015-02 Finished Steel | . 10.5% 236.6 | 24.843
%026 Wire and Cable - 2.03 ~151.0 3,020
;173 Electrical (Motor, Generator, etc...) 2.0% ‘ 210.0 ' 4.200
3143 | Fluid Power Equipment (Pump, Valve, etc..) 4.5% - 157.3 : ' 7.079
1081-0141° Roof Belt - 8.0% 163.2  13.056
éSlZ Hardwood Lumber | . 3.5% | 208.5 | 7.298
1576 " Finished Lubricant 5.0% 197.5 9.975
32 Concrete Ingredient ' . 3.0% | 200.9 6.027
‘ndustrial Commodities . 15.0% ~200.0 ~30.000

‘eighted Average (100%) ' - 213.066



